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WSR 09-07-001 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Children's Administration) 
[Filed March 4, 2009, 12:02 p.m., effective April 4, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is amending the child protec- 
tive services (CPS) rule to establish a ninety day timeline for 
a CPS investigation. The new language is essential for chil- 
dren's administration to implement the legislature's intent in 
chapter 220, Laws of 2007. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-15-021. 

Statutory Authority for Adoption: Chapter 26.44 RCW, 
RCW 74.08.090, 74.13.031, 74.04.050. 

Other Authority: Chapter 220, Laws of 2007. 

Adopted under notice filed as WSR 09-02-076 on Janu- 
ary 7, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: February 23, 2009. 

Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 02-15-098 
and 02-17-045, filed 7/16/02 and 8/14/02, effective 2/10/03) 


WAC 388-15-021 How does CPS respond to reports 
of alleged child abuse or neglect? (1) CPS must assess all 
reports that meet the definition of child abuse or neglect using 
a risk assessment process to determine level of risk and 
response time. 

(2) CPS must provide an in-person response to alleged 
victims and must attempt an in-person response to the alleged 
perpetrator of child abuse and neglect in referrals assessed at 
moderate to high risk. 

(3) CPS may refer reports assessed at low to moderately 
low risk to an alternative response system. 

(4) CPS may interview a child, outside the presence of 
the parent, without prior parental notification or consent 
(RCW 26.44.030(10)). 

(5) Unless the child objects, CPS must make reasonable 
efforts to have a third party present at the interview so long as 
the third party does not jeopardize the investigation (RCW 
26.44.030). 
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(6) CPS may photograph the alleged child victim to doc- 
ument the physical condition of the child (RCW 26.44.050). 


(7) CPS (faust establish in_procedure; timelines for the 


ings)) attempts to complete investigations within forty-five 
days. In no case shall the investigation extend beyond ninety 
days unless the investigation is being conducted under local 
protocol, established pursuant to chapter 26.44 RCW, and a 
law enforcement agency or prosecuting attorney has deter- 
mined that a longer investigation period is necessary. 


WSR 09-07-004 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 


(Health and Recovery Services Administration) 
[Filed March 4, 2009, 4:00 p.m., effective April 4, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: In response to an audit conducted by the Cen- 
ters for Medicare and Medicaid Services, the amendment and 
new sections bring this chapter into compliance with federal 
medicaid regulations, and delineates essential requirements 
for the delivery of school-based healthcare services. The 
department is changing the name of this chapter to school- 
based healthcare services for children in special education, 
amending WAC 388-537-0100 and adding new sections to 
chapter 388-537 WAC. The new sections solidify require- 
ments for (1) provider qualifications; (2) healthcare services 
covered under this program; (3) the appropriate documenta- 
tion for program audits and monitoring, and (4) requirements 
for billing and payment. The changes make it easier for the 
school districts to comply with program rule, thus providing 
qualified service to the children in special education. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-537-0100. 

Statutory Authority for Adoption: 
74.09.500. 

Other Authority: RCW 74.09.500, 42 C.F.R. 440.110. 

Adopted under notice filed as WSR 08-19-100 (supple- 
mental notice to WSR 08-15-129) on September 17, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: The following text changes have no material impact 
on the rule: 

WAC 388-537-0200 School-based healthcare services 
for children in special education - Definitions, added the fol- 
lowing text to the definition of "Child with a disability": 
Visual impairment (including blindness); 

WAC 388-537-0500 School-based healthcare services 
for children in special education - Noncovered services, 
added the following text: 

(17) RN/LPN continuously monitoring a child during the 
school day. 

A final cost-benefit analysis is available by contacting 
Jonell O. Blatt, Rules, P.O. Box 45504, Olympia, WA 98504- 
5504, phone (360) 725-1571, fax (360) 586-9727, e-mail 
blattj}@dshs.wa.gov. 


RCW 74.08.090, 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 8, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 8, Amended 1, Repealed 0. 

Date Adopted: March 4, 2009. 


Stan Marshburn 
Interim Secretary 


AMENDATORY SECTION (Amending WSR 01-02-076, 
filed 12/29/00, effective 1/29/01) 


WAC 388-537-0100 ((Seheolmedical servicesfor 
students-in-special education precrams)) School-based 
healthcare services for children in special education - 
Purpose. (1) ((Fhe medicalassistance administration (MAA) 
pays school districts or educational service districts ESD) 
for-qualifyine medical services _providedte-an eleible sta 
dent—TFe-be-covered under this section, the -studentinust be 


ehgible for Fitle Xb the, either the categorically needy_or 
medically needy-programs)- 
(2)-Fo-qualify for payment-under this section, the medi- 


lentis livid ali š enoa CEP) ori livid 
vahzed family service plan GESP) 


WAC388-502-00105 


(bA psychologist Heensed_bythe state-of Washington 
ergranted-an-educational staff associate (ESA) certificate by 
the state board of education: 

fe} A-school euidance—counselerora_scheet seeiat 
worker wheo-has-been eranted an ESA certificate by the state 


(A} Has been sranted a certificate of clinical competence 
by the Ameriean-speech, hearing, and language association: 


(B)Hs-2_person—whe-completed_the-equivatent-educa- 
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Sr ee rs 


5)-Fhe-stedent dees- not need_a_provider preseription to 
; ; leseribedunderthi f 


EVOA ias For schoo based meded ss E 
a ee 
o ace aed oS easan 


(8) For medical services billed to Medicaid: sehoolds- 
triets-or ESD must pursue third-party resourees)) The depart- The depart- 
ment of social and health services ( DSHS) pays school dis- 
tricts for school-based healthcare services provided to chil- 
dren in special education in accordance with the individuals 
with disabilities education act (IDEA). The services must: 

(a) Address the physical and/or mental disabilities of a 
child; 

(b) Be prescribed or recommended by a physician or 
other qualified healthcare provider within his or her scope of 
practice under state law; and 

(c) Be included in the child's individualized education 


program (JEP). 


NEW SECTION 


WAC 388-537-0200 School-based healthcare ser- 
vices for children in special education - Definitions. The 
following definitions and those found in WAC 388-500-0005 
apply to this chapter: 

"Assessment" - For purposes of this chapter an assess- 
ment is made-up of tests given to an individual child by qual- 
ified professionals to evaluate whether a child is determined 
to be a child with a disability and in need of special education 
and related services. Assessments are a part of the evaluation 
and re-evaluation processes. 

"Child with a disability" - For purposes of this chapter, 
a child with a disability means a child evaluated and deter- 
mined to need special education and related services because 
of a disability in one or more of the following eligibility cat- 
egories: 

e Mental retardation; 

¢ Hearing impairment (including deafness); 

e Speech or language impairment; 

e Serious emotional disturbance (emotional behavioral 
disability); 

e Orthopedic impairment; 

e Autism; 

e Visual impairment (including blindness); 

e Traumatic brain injury; 

e Other health impairment; 

e Specific learning disability; 

¢ Deaf/blindness; 

e Multiple disabilities; or 

e A developmental delay for children ages three through 
nine, with an adverse educational impact, the results of which 
require special education and related direct services. 
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"Direct healthcare services" - Services provided 
directly to a child either one-on-one or in a group setting. 

"Educational staff associate (ESA) certification" - 
The ESA certificate is an official document that attests to 
minimum prerequisites of age, moral character/fitness, edu- 
cation, experience, competence, and preparation program, 
depending on the certificate types. The ESA certification is 
required to serve in a Washington public school. 

"Evaluation" - Procedures used according to WAC 
392-172A-03005 through 392-172A-03080 to determine 
whether a student has a disability, and the nature and extent 
of the special education and related services needed. 

"Fee-for-service" - For the purpose of this section, the 
general payment method the department uses to reimburse 
providers for covered medical services provided to medical 
assistance clients when those services are not covered under 
the department's managed care plans or state children's health 
insurance program (SCHIP). 

"Individuals with disabilities education act (IDEA)" - 
The IDEA is a United States federal law that governs how 
states and public agencies provide early intervention, special 
education, and related services to children with disabilities. 
It addresses the educational needs of children with disabili- 
ties from birth to age of twenty-one. 

"Individualized education program (IEP)" - A writ- 
ten statement of an educational program for a student eligible 
for special education. (See WAC 392-172A-03090 through 
392-172A-03135.) 

"Qualified healthcare provider" - See WAC 388-537- 
0350. 

"Re-evaluation" - Procedures used to determine 
whether a student continues to be in need of special education 
and related services. (See WAC 392-172A-03015.) 

"Related services" - Developmental, corrective, and 
other supportive services as may be required to assist a child 
with a disability to benefit from specially designed instruc- 
tion. For purposes of this program, related services include: 
physical therapy, occupational therapy, speech-language 
therapy, audiology services, psychological assessments, 
counseling, and nursing services. 


NEW SECTION 


WAC 388-537-0300 School-based healthcare ser- 
vices for children in special education - Client eligibility. 
Children in special education must be receiving Title XIX 
Medicaid under a categorically needy program (CNP) or 
medically needy program (MNP) to be eligible for school- 
based healthcare services. Eligible children enrolled in a 
managed care organization (MCO) receive school-based 
healthcare services on a fee-for-service basis. 


NEW SECTION 


WAC 388-537-0350 School-based healthcare ser- 
vices for children in special education - Provider qualifi- 
cations. The department pays school districts to provide cer- 
tain healthcare services (see WAC 388-537-0400) to eligible 
children (see WAC 388-567-0300). These services must be 
provided by qualified healthcare providers who meet Wash- 
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ington state and federal requirements and operate within the 
scope of their practitioner's license: 

(1) Audiology services delivered by: 

(a) A licensed audiologist; or 

(b) A school-based audiologist who: 

(i) Meets the education and work experience necessary 
for a state professional license; 

(ii) Holds a valid school audiologist educational staff 
associate certificate; and 

(iii) Limits their audiology services to the school setting. 

(2) Counseling services delivered by: 

(a) A licensed independent social worker; 

(b) A licensed advanced social worker; 

(c) A licensed mental health counselor; or 

(d) A school-based social worker or mental health coun- 
selor who: 

(i) Meets the education and work experience necessary 
for a state professional license; 

(ii) Holds a valid school social worker or school counse- 
lor educational staff associate certificate; and 

(iii) Limits their counseling services to the school set- 
ting. 

(3) Nursing services delivered by: 

(a) A licensed registered nurse; 

(b) A licensed practical nurse; or 

(c) A noncredentialed school employee who is delegated 
certain limited healthcare tasks by a registered nurse and, 
trained and supervised according to professional practice 
standards. 

(4) Occupational therapy services delivered by: 

(a) A licensed occupational therapist; or 

(b) A certified occupational therapy assistant supervised 
by a licensed occupational therapist in accordance with pro- 
fessional practice standards. 

(5) Physical therapy services delivered by: 

(a) A licensed physical therapist; or 

(b) A licensed physical therapist assistant supervised by 
a licensed physical therapist in accordance with professional 
practice standards. 

(6) Psychological services delivered by: 

(a) A licensed psychologist; or 

(b) A school-based psychologist who: 

(i) Holds a masters degree in school psychology; 

(ii) Holds a valid school psychologist educational staff 
associate certificate; and 

(iii) Limits their psychological services to the school set- 
ting. 

(c) A school-based psychologist who: 

(i) Holds a doctoral degree in psychology; 

(ii) Holds a valid school psychologist educational staff 
associate certificate; and 

(iii) Limits their psychological services to the school set- 
ting. 

(7) Speech therapy services delivered by: 

(a) A licensed speech-language pathologist; 

(b) A speech-language pathology assistant, who has 
graduated from a speech-language pathology assistant pro- 
gram, and is supervised by a speech-language pathologist 
with a certificate of clinical competence (CCC) in accor- 
dance with professional practice standards; or 
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(c) A school-based speech-language pathologist who: 

(i) Meets the education and work experience necessary 
for a state professional license; 

Gi) Holds a valid school speech-language pathologist 
educational staff associate certificate; and 

(iii) Limits their speech therapy services to the school 
setting. 

(8) For services provided under the supervision of a 
physical therapist, occupational therapist or speech-language 
pathologist the following requirements apply: 

(a) The nature, frequency and length of the supervision 
must be provided in accordance with professional practice 
standards and adequate to assure the child receives quality 
therapy services. 

(b) At a minimum, supervision must be one-on-one com- 
munication between the supervisor and the supervised pro- 
fessional. 

(c) Documentation of supervisory activities must be on 
record and available to the department upon request. 

(9) It is the responsibility of the school district to assure 
providers meet the professional requirements necessary for 
reimbursement. 


NEW SECTION 


WAC 388-537-0400 School-based healthcare ser- 
vices for children in special education - Covered services. 
Covered services include: 

(1) Evaluations, when the child is determined to be a 
child with a disability and in need of special education and 
related services; 

(2) Direct healthcare services including: 

(a) Audiology; 

(b) Counseling; 

(c) Nursing; 

(d) Occupational therapy; 

(e) Physical therapy; 

(f) Psychological assessments; 

(g) Speech-language therapy. 

(3) Re-evaluations, to determine whether the child con- 
tinues to need special education and related services. 


NEW SECTION 


WAC 388-537-0500 School-based healthcare ser- 
vices for children in special education - Noncovered ser- 
vices. Noncovered services include, but are not limited to the 
following: 

(1) Attending meetings; 

(2) Charting; 

(3) Equipment preparation; 

(4) Instructional assistant contact; 

(5) Parent consultation; 

(6) Parent contact; 

(7) Planning; 

(8) Preparing and sending correspondence to parents or 
other professionals; 

(9) Professional consultation; 

(10) Report writing; 

(11) Review of records; 

(12) Set-up; 
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(13) Teacher contact; 
(14) Test interpretation; 
(15) Travel; 

(16) Observation; and 


(17) For the purposes of this chapter, the department 
does not reimburse school districts for a RN or LPN to mon- 
itor a child continuously throughout the school day. 


NEW SECTION 


WAC 388-537-0600 School-based healthcare ser- 
vices for children in special education - School district 
requirements for billing and payment. To receive payment 
from the department for school-based healthcare services, a 
school district must: 


(1) Have a current, signed core provider agreement with 
the department; 

(2) Meet the applicable requirements in chapter 388-502 
WAC; and 

(3) Bill according to the department's published school- 
based healthcare services billing instructions. 


NEW SECTION 


WAC 388-537-0700 School-based healthcare ser- 
vices for children in special education - School district 
documentation requirements. (1) The school districts must 
maintain sufficient documentation to support and justify the 
paid claims, to include, at a minimum: 

(a) Professional assessment reports; 

(b) Evaluation and re-evaluation reports; 

(c) Individualized education program (IEP); and 


(d) Treatment notes for each date of service the provider 
billed to the department. 


(2) All provider licenses and other credentials must be 
current and on file with the school district and available for 
review upon request. 


(3) All records must be easily and readily available to the 
department upon request. 


NEW SECTION 


WAC 388-537-0800 School-based healthcare ser- 
vices for children in special education - Program monitor- 
ing/audits. (1) School districts must participate in the moni- 
toring process. 


(2) The department monitors school-based healthcare 
services as established by the school-based healthcare ser- 
vices program manager and in compliance with the depart- 
ment's monitoring policy and plan. 

(3) The department conducts audits of school-based 


healthcare services in accordance with chapter 388-502A 
WAC. 

(4) The department authority to conduct audits and 
recover overpayments is found in RCW 74.09.200, 74.09.220 
and 74.09.290. 
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WSR 09-07-010 
PERMANENT RULES 
EMPLOYMENT SECURITY DEPARTMENT 
[Filed March 5, 2009, 4:06 p.m., effective April 5, 2009] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: The amendment to WAC 192-310-160 clari- 
fies that only the exempted officers of a private corporation 
must be related by blood or marriage. 
Citation of Existing Rules Affected by this Order: 
Amending WAC 192-310-160. 
Statutory Authority for Adoption: RCW 50.12.010 and 
50.12.040. 
Adopted under notice filed as WSR 08-21-077 on Octo- 
ber 14, 2008. 
Date Adopted: February 6, 2009. 
Karen T. Lee 
Commissioner 


AMENDATORY SECTION (Amending WSR 07-23-127, 
filed 11/21/07, effective 1/1/09) 


WAC 192-310-160 How may corporations exempt 
corporate officers from unemployment insurance cover- 
age? (1) Subject to RCW 50.04.165 and the other require- 
ments of this section, a corporation may exempt one or more 
corporate officers from coverage by notifying the department 
on a form approved by the department. The form must be 
signed by each exempted officer. Unless the corporate 
officer exempted is the only officer of the corporation, the 
form must also be signed by another corporate officer verify- 
ing the decision to be exempt from coverage. 

(2) The election to exempt corporate officers is effective 
immediately if made when the corporation first registers with 
the department as an employer under RCW 50.12.070. If the 
election to exempt corporate officers is made after that, the 
exemption is effective on January 1 of the following calendar 
year. The corporation must send written notice to the depart- 
ment by January 15 for the exemption to be effective on Jan- 
uary | of that year. The exemption is not effective until filed 
with the department and will not be applied retroactively, 
except for the period from January 1 to January 15 if the 
notice is sent by January 15. A corporation is not eligible for 
refund or credit for periods before the effective date of the 
exemption. 

(3) A public company as defined in RCW 23B.01.400 
may exempt any bona fide corporate officer: 

(a) Who is voluntarily elected or voluntarily appointed 
under the articles of incorporation or bylaws of the corpora- 
tion; 

(b) Who is a shareholder of the corporation; 

(c) Who exercises substantial control in the daily man- 
agement of the corporation; and 

(d) Whose primary responsibilities do not include the 
performance of manual labor. 

(4) A corporation that is not a public company may 
exempt eight or fewer bona fide corporate officers who vol- 
untarily agree to be exempted from coverage and sign a form 
approved by the department verifying this. These corporate 
officers must be voluntarily elected or voluntarily appointed 
under the articles of incorporation or bylaws of the corpora- 
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tion and must exercise substantial control in the daily man- 
agement of the corporation. 

(5) A corporation that is not a public company may 
exempt any number of corporate officers if all exempted 
officers of the corporation are related by blood within the 
third degree or by marriage to a person related by blood 
within the third degree. If any of the corporate officers fail to 
qualify for this exemption because they are not related by 
blood or marriage as required, then none of the corporate 
officers may qualify under this subsection, although they may 
still qualify under subsection (4) of this section. This is an 
alternative and not an addition to exemptions under subsec- 
tion (4) of this section. 

For example, a husband and wife, their biological or 
adopted children or stepchildren, grandchildren, and great 
grandchildren, their brothers and sisters, their nephews and 
nieces, and the spouses of any of these people could qualify 
for exemption as corporate officers under this section without 
being limited to eight individuals. However, if any of the cor- 
porate officers exempted do not meet this test, then this sub- 
section does not apply. 

(6) This section does not apply to officers of a corpora- 
tion covered by chapter 50.44 RCW (some nonprofit or gov- 
ernment organizations) or chapter 50.50 RCW (Indian 
tribes). 


WSR 09-07-011 
PERMANENT RULES 
EMPLOYMENT SECURITY DEPARTMENT 
[Filed March 5, 2009, 4:08 p.m., effective April 5, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The rule implements SSB 6751, adopted by the 
2008 legislature, which establishes good cause for individu- 
als to voluntarily quit work to enter an approved apprentice- 
ship training program. The rule describes the conditions 
under which the amended law applies and defines terms. 

Statutory Authority for Adoption: RCW 50.12.010, 
50.12.040, 50.20.010. 

Adopted under notice filed as WSR 08-21-055 on Octo- 
ber 9, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: The wording of the rule is modified slightly to clar- 
ify that active participation in training includes working or 
seeking work in accordance with the apprenticeship agree- 
ment and that an individual must have been accepted into the 
apprenticeship program before quitting work. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 1, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
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Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 1, Amended 0, Repealed 0. 

Date Adopted: February 6, 2009. 

Karen T. Lee 


Commissioner 


NEW SECTION 


WAC 192-150-160 Entering approved apprentice- 
ship training—RCW 50.20.050 (2)(b)(xi). (1) Effective 
date. RCW 50.20.050 (2)(b)(xi) and this section apply to job 
separations that occur on or after June 12, 2008. 

(2) Application. This section applies only if you quit 
work to enter into related/supplemental (classroom) instruc- 
tion that is part of an apprenticeship program. If you quit 
work to begin employment for an employer who is a party to 
an apprenticeship agreement, the department will review the 
separation under RCW 50.20.050 (2)(b)(i) and WAC 192- 
150-050 to determine if you left work to accept a bona fide 
job offer. 

(3) Definitions. For purposes of this chapter: 

(a) "To enter" means to begin participation in the appren- 
ticeship program. 

(i) The term "to enter" includes: 

(A) Apprentices who accept temporary work with an 
employer who is not a party to the apprenticeship agreement 
and quit work to re-enter training. 

(B) Apprentices who quit work for a participating 
employer to enter a different apprenticeship program. 

(ii) The term "to enter" does not include: 

(A) Claimants applying for an apprenticeship program 
who at the time of quitting work are not enrolled in appren- 
ticeship or pre-apprenticeship training. Their eligibility for 
benefits will be reviewed under RCW 50.20.050(2). 

(B) Current apprentices who temporarily stop work for a 
participating employer to attend related/supplemental 
instruction that is a required component of their apprentice- 
ship agreement. Claimants in this situation are considered to 
be on temporary layoff from work. Their eligibility for com- 
missioner approved training will be reviewed under WAC 
192-200-020(3). 

(b) "Active participation" means attending classes, 
engaging in other activities that are part of the related/supple- 
mental instruction, and working or seeking work in accor- 
dance with the apprenticeship agreement. 

(c) The terms "apprentice," "apprenticeship agreement," 
"apprenticeship program," "approved," and "related/supple- 
mental instruction" have the meanings described in WAC 
296-05-003. 

(4) Establishing good cause. If you quit work to enter 
an apprenticeship program, you will have good cause within 
the meaning of RCW 50.20.050 (2)(b)(xi) if you satisfacto- 
rily demonstrate that: 

(a) You have been accepted into and are entering an 
apprenticeship program approved by the Washington state 
apprenticeship training council; 

(b) Prior to leaving work, you had a confirmed start date 
for related/supplemental instruction; and 
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(c) You continued in your employment for as long as 
was reasonably consistent with whatever arrangements were 
necessary to begin the related/supplemental instruction. In 
any event, you will not be eligible for benefits until the week 
prior to the week the related/supplemental instruction begins. 


WSR 09-07-023 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
[Filed March 6, 2009, 3:34 p.m., effective April 6, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: In response to a petition from the Opticians 
Association of Washington, this rule amends WAC 246-824- 
075 Continuing education requirements for dispensing opti- 
cians by adding the Joint Commission of Allied Health Per- 
sonnel in Ophthalmology and the Council on Optometric 
Practitioner Education to the list of organizations qualified as 
providers of continuing education courses. An organization 
that no longer exists is deleted. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 246-824-075. 

Statutory Authority for Adoption: RCW 18.34.120. 

Adopted under notice filed as WSR 08-21-156 on Octo- 
ber 21, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: March 6, 2009. 


Mary C. Selecky 
Secretary 


AMENDATORY SECTION (Amending WSR 98-05-060, 
filed 2/13/98, effective 3/16/98) 


WAC 246-824-075 Continuing education require- 
ments for dispensing opticians. Purpose and scope. The 
purpose of these requirements is to ensure the continued high 
quality of services provided by the licensed dispensing opti- 
cian. Continuing education consists of educational activities 
designed to review existing concepts and techniques and con- 
veys information and knowledge about advances in the field 
of opticianry, so as to keep the licensed dispensing opticians 
abreast of current and forecasted developments in a rapidly 
changing field. 
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(1) Basic requirements. Licensed dispensing opticians 
must complete thirty hours of continuing education every 
three years as required in chapter 246-12 WAC, Part 7. 

(2) Fifteen of the credit hours must relate to contact 
lenses. 

(3) Qualification of program for continuing education 
credit. Courses offered by the organizations and methods 
listed in this section will be presumed to qualify as continuing 
education courses. The secretary reserves the authority to 
refuse to accept credits in any course if the secretary deter- 
mines that the course did not provide information sufficient 
in amount or relevancy to opticianry. Qualifying organiza- 
tions and methods for the purposes of this section shall 
include in-class training, correspondence courses, video 
and/or audio tapes offered by any of the following: 

(a) American Board of Opticianry; 

(b) National Academy of Opticianry; 

(c) Optical Laboratories Association; 

(d) National Contact Lens Examiners; 

(e) ((Pactie coast contactlens sectety: 

€#})) Contact Lens Society of America; 

((€})) (f) Opticians Association of Washington; 

(Œ) (2) Joint Commission of Allied Health 
Personnel in Ophthalmology: 

(h) Council on Optometric Practitioner Education; 

(i) Opticianry colleges or universities approved by the 
secretary; 

(®©) D Speakers sponsored by any of the above organi- 
zations; 

(E) k) Any state or national opticianry association; 
an 

(€) (d) Additional qualifying organizations or associ- 
ations as approved by the secretary. 


WSR 09-07-029 
PERMANENT RULES 
DEPARTMENT OF ECOLOGY 
[Order 08-14—Filed March 10, 2009, 9:59 a.m., effective April 10, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The purpose of this rule is to amend the com- 
pensation schedule mathematical formula multipliers in reg- 
ulation so that the full range of compensation ($1 to $100 per 
gallon of oil spilled) required in state law can be calculated. 
This rule will amend WAC 173-183-830(3), 173-183-840(2), 
173-183-850(2), and 173-183-860(2), by replacing current 
multipliers with new multipliers that are capable of achieving 
the full range of compensation required in state law. This 
tule will also change WAC 173-183-830(3), 173-183-840(2), 
173-183-850(2), and 173-183-860(2) by replacing the $50 
ceiling limit value with the new $100 ceiling limit required 
by RCW 90.48.366. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 173-183-830(3), 173-183-840(2), 173-183- 
850(2), and 173-183-860(2). 

Statutory Authority for Adoption: 
90.56.050, and 90.48.035. 

Adopted under notice filed as WSR 09-01-124 on 
December 19, 2008. 


RCW 90.48.366, 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 4, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 10, 2009. 


Jay J. Manning 
Director 


AMENDATORY SECTION (Amending Order 03-03, filed 
5/12/03, effective 6/12/03) 


WAC 173-183-830 Calculation of damages for spills 
into marine and estuarine waters, except the Columbia 
River estuary. (1) The formula provided in subsection (2) of 
this section shall be used to determine damages liability for 
spills into marine and estuarine waters, except the estuarine 
waters of Columbia River. The value of the variables used in 
the formula shall be determined by: 

(a) The OSC as enumerated in WAC 173-183-810(1); 

(b) The mutually agreed upon independent expert, if 
applicable, as described in WAC 173-183-810(2); and 

(c) The RDA committee chair as enumerated in WAC 
173-183-820 (1)(a). 

(2) In making the determination of percent-coverage of 
habitat types, the RDA committee chair may assume that the 
habitat-type visible at low tide extends out to the 20 meter 
depth contour. 

(3) Damages liability shall be calculated using the fol- 
lowing formula: 


Damages ($) = 

gallons spilled* ((@4)) 0.208* [(OIL47*SVS,qz;) + 
(OILu* SV Smij) + (OILper*SV Sper;)] 

gallons spilled = the number of gallons of oil 
spilled as determined by the procedures outlined in 
WAC 173-183-810; 

SVS, = spill vulnerability score (from WAC 173- 
183-400(3)); 

OIL, = Acute Toxicity Score for Oil (from WAC 
173-183-340); 

OILm = Mechanical Injury Score for Oil (from 
WAC 173-183-340); and 

OILprr = Persistence Score for Oil (from WAC 
173-183-340). 


where: 
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i = acute toxicity, mechanical injury and persis- 
tence effect of oil 

j =the most sensitive season affected by the spill 
((9+)) 0.208 = multiplier to adjust the damages 
calculated to the $((4+-5@)) 1-100 per gallon range. 


Formula results shall be rounded to the nearest 0.01 to 
determine damages liability as follows: Decimals less than 
0.005 shall be rounded down, and decimals equal to or 
greater than 0.005 shall be rounded up. 

Reviser's note: The brackets and enclosed material in the text of the 


above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


AMENDATORY SECTION (Amending Order 91-13, filed 
4/23/92, effective 5/24/92) 


WAC 173-183-840 Calculation of damages for spills 
into the Columbia River estuary. (1) The formula provided 
in subsection (2) of this section shall be used to determine 
damages liability for spills into the estuarine waters of 
Columbia River. The value of the variables used in the for- 
mula shall be determined by: 

(a) The OSC as enumerated in WAC 173-183-810(1); 

(b) The mutually agreed upon independent expert, if 
applicable, as described in WAC 173-183-810(2); and 

(c) The RDA committee chair as enumerated in WAC 
173-183-820 (1)(b). 

(2) Damages liability shall be calculated using the fol- 
lowing formula: 


Damages ($) = 

gallons spilled* ((@2)) 
0.508*SVS*(OIL,;+OILyt OIL pee) 

gallons spilled = the number of gallons of oil 
spilled as determined by procedures outlined in 
WAC 173-183-810 

SVS; = spill vulnerability score (from WAC 173- 
183-500(3)); 

j =the most sensitive season affected by the spill 
OIL, = Acute Toxicity Score for Oil (from WAC 
173-183-360); 

OIL = Mechanical Injury Score for Oil (from 
WAC 173-183-360); and 

OIL per = Persistence Score for Oil (from WAC 
173-183-360). 

((9-2)) 0.508 = multiplier to adjust the damages 
calculated to the $((4+-5@)) 1-100 per gallon range. 


where: 


Formula results shall be rounded to the nearest 0.01 to 
determine damages liability as follows: Decimals less than 
0.005 shall be rounded down, and decimals equal to or 
greater than 0.005 shall be rounded up. 
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AMENDATORY SECTION (Amending Order 03-03, filed 
5/12/03, effective 6/12/03) 


WAC 173-183-850 Calculation of damages for spills 
in freshwater streams, rivers, and lakes. (1) The formula 
provided in subsection (2) of this section shall be used to 
determine damages liability for spills into freshwater 
streams, rivers, and lakes. The value of the variables used in 
the formula shall be determined by: 

(a) The OSC as enumerated in WAC 173-183-810(1); 

(b) The mutually agreed upon independent expert, if 
applicable, as described in WAC 173-183-810(2); and 

(c) The RDA committee chair as enumerated in WAC 
173-183-820 (1)(c). 

(2) Damages liability shall be calculated using the fol- 
lowing formula: 


Damages ($) = 

gallons spilled* ((0-08)) 0.162* SVS* (OIL,, 
+OILyy + OIL pep) 

gallons spilled = the number of gallons of oil 
spilled as determined by the procedures outlined in 
WAC 173-183-810; 

SVS = Spill vulnerability score [from WAC 173- 
183-600(3)]; 

OIL,7 = Acute Toxicity Score for Oil [from WAC 
173-183-340]; 

OILm = Mechanical Injury Score for Oil [from 
WAC 173-183-340]; and 

OIL pr = Persistence Score for Oil [from WAC 173- 
183-340]. 

((6-68)) 0.162 = multiplier to adjust damages calcu- 
lated to the $((4-:58)) 1-100 per gallon range; 


where: 


Formula results shall be rounded to the nearest 0.01 to 
determine damages liability as follows: Decimals less than 
0.005 shall be rounded down, and decimals equal to or 
greater than 0.005 shall be rounded up. 

Reviser's note: The brackets and enclosed material in the text of the 


above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


AMENDATORY SECTION (Amending Order 03-03, filed 
5/12/03, effective 6/12/03) 


WAC 173-183-860 Calculation of damages for spills 
into freshwater wetlands. (1) The formula provided in sub- 
section (2) of this section shall be used to determine damages 
liability for spills into freshwater wetlands. The value of the 
variables used in the formula shall be determined by: 

(a) The OSC as enumerated in WAC 173-183-810(1); 

(b) The mutually agreed upon independent expert, if 
applicable, as described in WAC 173-183-810(2); and 

(c) the RDA committee chair as enumerated in WAC 
173-183-820 (1)(d). 

(2) Damages liability shall be calculated using the fol- 
lowing formula: 
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Damages ($) = 

gallons spilled* ((0-84)) 1.620* SVS* (OIL;r 
+OILy + OlL pgp) 

gallons spilled = the number of gallons of oil 
spilled as determined by procedures outlined in 
WAC 173-183-810; 

SVS = Spill vulnerability score [from WAC 173- 
183-700(3)]; 

OIL,;= Acute Toxicity Score for Oil [from WAC 
173-183-340]; 

OILm = Mechanical Injury Score for Oil [from 
WAC 173-183-340]; and 

OILrrr = Persistence Score for Oil [from WAC 
173-183-340]. 

((9-8+)) 1.620 = multiplier to adjust damages cal- 
culated to the $((+59)) 1-100 per gallon range; 


where: 


Formula results shall be rounded to the nearest 0.01 to 
determine damages liability as follows: Decimals less than 
0.005 shall be rounded down, and decimals equal to or 
greater than 0.005 shall be rounded up. 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


WSR 09-07-036 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed March 10, 2009, 2:48 p.m., effective April 10, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is amending WAC 388-513- 
1315 Eligibility for long-term care (institutional, waiver, and 
hospice) services; and WAC 388-513-1320 Determining 
institutional status for long-term care (LTC) services, as fol- 
lows: 


° DSHS is clarifying institutional status for person(s) 
under the age of eighteen receiving inpatient mental 
health treatment. 

° DSHS is clarifying institutional status for person(s) age 


eighteen through twenty in a psychiatric facility. 

° DSHS is clarifying WAC to match federal rules regard- 
ing institutional status. 

° DSHS is adding information in WAC 388-513-1315 
regarding excess home equity in primary residence, 
disclosure of annuity requirement, and request for LTC 
services for SSI recipients, per Deficit Reduction Act 
(DRA) requirements. 

° DSHS is clarifying those not meeting citizenship 
requirements of medicaid are not eligible for waiver 
programs. 

. DSHS is updating WAC references and clarifying lan- 
guage. 
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Citation of Existing Rules Affected by this Order: 
Amending WAC 388-513-1315 and 388-513-1320. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.057, 74.08.090, 74.09.500, 74.09.530, and 74.09.575. 

Other Authority: Deficit Reduction Act of 2005, 42 
C.F.R. Section 435. 

Adopted under notice filed as WSR 09-03-096 on Janu- 
ary 21, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 2, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: March 4, 2009. 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 07-19-129, 
filed 9/19/07, effective 10/20/07) 


WAC 388-513-1315 Eligibility for long-term care 
(institutional, waiver, and hospice) services. This section 
describes how the department determines a client's eligibility 
for ((#stitatienal)) medical for clients residing in a medical 
institution, on a waiver, or receiving hospice services under 
the categorically needy (CN) ((pregran-andinstitutionaler 

iee-services in-aimedical institution ander the)) or medi- 
cally needy (MN) programs. Also described are the eligibility 
requirements for these services under the general assistance 
(GA) program in subsection (12) and the alien emergency 
medical programs described in subsection (11). 

(1) To be eligible for long-term care (LTC) services 
described in this section, a client must: 

(a) Meet the general eligibility requirements for medical 
programs described in WAC 388-503-0505 (2) and (3)(a) 
through (f); 

(b) Attain institutional status as described in WAC 388- 
513-1320; 

(c) Meet functional eligibility described in chapter 388- 
106 WAC for waiver and nursing facility coverage; ((and)) 

(d) Not be subject to a penalty period of ineligibility as 
described in WAC 388-513-1363, 388-513-1364, 388-513- 
1365 and 388-513-1366; 

(e) Not have equity interest greater than five hundred 
thousand dollars in their primary residence as described in 
WAC 388-513-1350; and 

(f) Must disclose to the state any interest the applicant or 
spouse has in an annuity and meet annuity requirements 
described in chapter 388-561 WAC: 
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(i) This is required for all institutional or waiver services 
and includes those individuals receiving supplemental secu- 
rity income (SSI). 

(ii) A signed and completed eligibility review for long 
term care benefits or application for benefits form can be 
accepted for SSI individuals applying for long-term care ser- 
vices. 

(2) To be eligible for institutional, waiver, or hospice 
services under the CN program, a client must either: 

(a) Be related to the Supplemental Security Income (SSI) 
program as described in WAC 388-475-0050 (1), (2) and (3) 
and meet the following financial requirements, by having: 

(i) Gross nonexcluded income described in subsection 
(8)(a) that does not exceed the special income level (SIL) 
(three hundred percent of the federal benefit rate (FBR); and 

Gi) Countable resources described in subsection (7) that 
do not exceed the resource standard described in WAC 388- 
513-1350((G),ualess-subsection+4)-apphes)); or 

(b) Be approved and receiving the general assistance 
expedited medicaid disability (GA-X) or general assistance 
aged (GA-A) or general assistance disabled (GA-D) 
described in WAC 388-505-0110(6); or 

(c) Be eligible for ((the)) CN ((echidren'ssmedical-pro- 
granras-deseribed in WAC 388-305-0230)) apple health for 
kids described in WAC 388-505-0210; or CN family medical 
described in WAC 388-505-0220; or family and children's 
institutional medical described in WAC 388-505-0230 
through 388-505-0260. Clients not meeting the citizenship 
requirements for federally funded medicaid described in 
WAC 388-424-0010 are not eligible to receive waiver ser- 
vices; or 

(d) Be eligible for the temporary assistance for needy 
families (TANF) program as described in WAC ((388-505- 
0220)) 388-400-0005. Clients not meeting disability criteria 
described in WAC 388-475-0050 are not eligible for waiver 
services. 

(3) The department allows a client to ((have)) reduce 
countable resources in excess of the standard. This is 
described in WAC 388-513-1350 ((vhen- meeting the cond 
tons-of reducing excess _resources-_deseribed +1 WAC 388- 
343-4356)). 

(4) To be eligible for waiver services, a client must 
((atse)) meet the program requirements described in: 

(a) WAC 388-515-1505 through 388-515-1509 for 
COPES, New Freedom, PACE, ((MMI2)) and WMIP ser- 
vices; or 

(b) WAC 388-515-1510 through 388-515-1514 for DDD 
waivers; or 

(c) WAC 388-515-1540 for the medically needy residen- 
tial waiver (MNRW); or 

(d) WAC 388-515-1550 for the medically needy in- 
home waiver (MNIW). 

(5) To be eligible for hospice services under the CN pro- 
gram, a client must: 

(a) Meet the program requirements described in chapter 
388-551 WAC; and 

(b) Be eligible for a noninstitutional categorically needy 
program (CN-P) if not residing in a medical institution thirty 
days or more; or 
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(c) Reside at home and benefit by using home and com- 
munity based waiver rules described in WAC 388-515-1505 
through 388-515-1509 (SSI related clients with income over 
the MNIL and at or below the 300 percent of the FBR or cli- 
ents with a community spouse); or 

(d) Receive home and community waiver (HCS) or DDD 
waiver services in addition to hospice services. The client's 
responsibility to pay toward the cost of care (participation) is 
applied to the waiver service provider first; or 

(e) (Reside ina state contracted and ticensed alternate 
hivine-faciity and net en swatver services-and recebves medi 
ealassistance-deseribed +31 WAC 388-513-1305 as they are 
paying the facility privately. 

£) Be eligible for institutional CN if residing in a med- 
ical institution thirty days or more ((@ise-+mstitetional rules 
for-ehgibility when in-amedicalinstitution thity days_or 
meore))). 

(6) To be eligible for institutional or hospice services 
under the MN program, a client must be: 

(a) Eligible for MN children's medical program 
described in WAC ((388-505-0230)) 388-505-0210, 388- 
505-0255, or 388-505-0260; or 

(b) Related to the SSI program as described in WAC 
((388-478-09504))) 388-475-0050 and meet all require- 
ments described in WAC 388-513-1395; or 

(c) Eligible for the MN SSI related program described in 
WAC 388-475-0150 for hospice clients residing in a home 
setting; or 

(d) Eligible for the MN SSI related program described in 
WAC 388-513-1305 for hospice clients not on a medically 
needy waiver and residing in an alternate living facility. 

(e) Be eligible for institutional MN if residing in a medi- 
cal institution thirty days or more ((fase+nstitutionalrules-for 
eherbiit wher in anedicalnstitution thirty days ormere))) 


described in WAC 388-513-1395. 

(7) To determine resource eligibility for an SSI-related 
client under the CN or MN program, the department: 

(a) Considers resource eligibility and standards 
described in WAC 388-513-1350; and 

(b) Evaluates the transfer of assets as described in WAC 
388-513-1363, 388-513-1364, 388-513-1365 and 388-513- 
1366. 

(8) To determine income eligibility for an SSI-related 
client under the CN or MN program, the department: 

(a) Considers income available as described in WAC 
388-513-1325 and 388-513-1330; 

(b) Excludes income for CN and MN programs as 
described in WAC 388-513-1340; 

(c) Disregards income for the MN program as described 
in WAC 388-513-1345; and 

(d) Follows program rules for the MN program as 
described in WAC 388-513-1395. 

(9) A client who meets the requirements of the CN pro- 
gram is approved for a period of up to twelve months ((fer: 

faHnstitutional services in ainedicalfactitys 

(b) -Watverservices_at_home—orin_anatternate tying 
Seles: 

fe} Hospice services-at home-orinaimedicaltacitty)). 
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(10) A client who meets the requirements of the MN pro- 
gram is approved for a period of months described in WAC 
388-513-1395(6) for: 

(a) Institutional services in a medical ((faetHty)) institu- 
tion; or 

(b) Hospice services in a medical ((faeHity)) institution. 

(11) The department determines eligibility for nursing 
facility and hospice services under the alien emergency med- 
ical (AEM) program described in WAC 388-438-0110 for a 
client age nineteen or over who meets all other requirements 
for such services but does not meet citizenship requirements. 
Nursing facility and hospice services under the AEM pro- 
gram must be preapproved by the department's medical con- 
sultant. 

(12) The department determines eligibility for institu- 
tional services under the GA program described in WAC 
388-448-0001 for a client who meets all other requirements 
for such services but is not eligible for programs described in 
subsections (9) through (11). 

(13) A client is eligible for medicaid as a resident in a 
psychiatric facility, if the client: 

(a) Has attained institutional status as described in WAC 
388-513-1320; and 


(b) Is ((fessthan)) under the age of twenty-one ((years 
etd)) at the time of application ((and-apprevet)); or 

(c) Is receiving active psychiatric treatment just prior to 
their twenty-first birthday and the services extend beyond 
this date and the client has not yet reached age twenty-two; or 

(d) Is at least sixty-five years old. 

(14) The department determines a client's eligibility as it 
does for a single person when the client's spouse has already 
been determined eligible for LTC services. 

(15) (Fhe department considers the parents income-and 
resources-avatable for adninerwheis_tess_than eighteen 
years-old and is recebine of is- expected to recetve- inpatient 

hemicald ) Veri ; heal 
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(b) For clients receiving HCS CN waiver services see 
WAC 388-515-1509; 

(c) For clients receiving DDD CN waiver services see 
WAC 388-515-1514; 

(d) For clients receiving HCS MN waiver services see 
WAC 388-515-1540 or 388-515-1550; or 

(e) For TANF related clients residing in a medical insti- 
tution see WAC 388-505-0265. 

(18) Clients not living in a medical institution who are 
considered to be receiving SSI benefits for the purposes of 
medicaid do not pay service participation toward their cost of 
care. Clients living in a residential setting do pay room and 
board as described in WAC 388-515-1505 through 388-515- 
1509 or WAC 388-515-1514. Groups deemed to be receiving 
SSI and for medicaid purposes are eligible to receive CN-P 
medicaid. These groups are described in WAC 388-475- 
0880. 


Reviser's note: RCW 34.05.395 requires the use of underlining and 
deletion marks to indicate amendments to existing rules. The rule published 
above varies from its predecessor in certain respects not indicated by the use 
of these markings. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


AMENDATORY SECTION (Amending WSR 06-07-077, 
filed 3/13/06, effective 4/13/06) 


WAC 388-513-1320 Determining institutional status 
for long-term care (LTC) services. (1) Institutional status is 
an eligibility requirement for long-term care services (LTC) 
((serviees- 

(H Foattaimnstitutionalstatus—a—eHent)) and institu- 
tional medical programs. To attain institutional status, you 
must: 

(a) Be approved for and receiving home and community 


based waiver services or hospice services; or 
(b) Reside or be likely to reside in a medical institution, 
institution for medical diseases (IMD) or inpatient psychiat- 


ment)) If an individual under age twenty one is not eligible 
for medicaid under SSI related in WAC 388-475-0050 or 


ric facility for a continuous period of: 


general assistance (GA) described in WAC 388-448-0001 
and 388-505-0110(6) consider eligibility under WAC 388- 
505-0255 or 388-505-0260. 


(16) ((Fhe-department-considers-the-parents-inceome-and 
r ehen Te fess 


ies W AC 388-513-1320) ei aie 
under age nineteen can be considered for the apple health for 
kids program described in WAC 388-505-0210 if they are 
admitted to a medical institution for less than thirty days. 


aes csi ies a aoa S 


») Thirty divs if you are an 


adult eighteen and older; ((eF)) 
(ii) Thirty days ((fer 


{B} A child not described in subsection NEF 


WAC 388-513-4315 40} ce 44))) if you are a child seven- 
teen years of age or younger admitted to a medical institution; 


Once an individual resides or is likely to reside in a medical 


or 


institution for thirty days or more, the department determines 
eligibility under WAC 388-505-0260. 

(17) The department determines a client's ((participation 
i#)) total responsibility to pay toward the cost of care for LTC 
services as ((desertbedin WAC 388-513-1380 and 388-S515- 
4505 fortoneterm care services ander COPES. New Free- 
dom, PACE MMPP-and WMP o- WAE 388-315-1510 for 
BDD-watvers)) follows: 


(a) For SSI-related clients residing in a medical institu- 


(iii) Ninety days if you are a child seventeen years of age 
or younger receiving inpatient chemical dependency or inpa- 
tient psychiatric treatment. 

(2) ((A-cHent's)) Once the department has determined 
that you meet institutional status, your status is not affected 
by ((a)): 

(a) Transfers between medical facilities; or 

(b) Changes from one kind of long-term care services 
(waiver, hospice or medical institutional services) to another. 


tion see WAC 388-513-1380; 


(3) ((A-chentleses institutional status when the chent: 
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(a) Hs-absent fromthe medical_facility for-atleast thirty 


(6b) Dees-net recetre wahrer_or_hospice_services_forat 
least +thirty-consecutive-days)) If you are absent from the 
medical institution or you do not receive waiver or hospice 
services for at least thirty consecutive days, you lose institu- 
tional status. 


WSR 09-07-037 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed March 10, 2009, 2:49 p.m., effective April 10, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is amending WAC 388-513- 
1380 Determining a client's participation in the cost of care 
for long-term care (LTC) services, as follows: 


. Regarding the personal needs allowance for individuals 
receiving a $90 improved pension and those residing in 
a state veterans' home; 

° Updating the language describing the standard shelter 
allocation. This standard increases every July based on 
the federal poverty level. 


Citation of Existing Rules Affected by this Order: 
Amending WAC 388-513-1380. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.057, 74.08.090, 74.09.500, 74.09.530. 

Other Authority: Deficit Reduction Act of 2005, 42 
C.F.R. Section 435. 

Adopted under notice filed as WSR 09-03-097 on Janu- 
ary 21, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 1, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: March 4, 2009. 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 08-13-072, 
filed 6/16/08, effective 7/17/08) 


WAC 388-513-1380 Determining a client's financial 
participation in the cost of care for long-term care (LTC) 
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services. This rule describes how the department allocates 
income and excess resources when determining participation 
in the cost of care (the post-eligibility process). The depart- 
ment applies rules described in WAC 388-513-1315 to define 
which income and resources must be used in this process. 

(1) For a client receiving institutional or hospice services 
in a medical institution, the department applies all subsec- 
tions of this rule. 

(2) For a client receiving waiver services at home or in 
an alternate living facility, the department applies only those 
subsections of this rule that are cited in the rules for those 
programs. 

(3) For a client receiving hospice services at home, or in 
an alternate living facility, the department applies rules used 
for the community options program entry system (COPES) 
for hospice applicants with income under the medicaid spe- 
cial income level (SIL) (300% of the federal benefit rate 
(FBR)), if the client is not otherwise eligible for another non- 
institutional categorically needy medicaid program. (Note: 
For hospice applicants with income over the medicaid SIL, 
medically needy medicaid rules apply.) 

(4) The department allocates nonexcluded income in the 
following order and the combined total of (4)(a), (b), (c), and 
(d) cannot exceed the medically needy income level (MNIL): 

(a) A personal needs allowance (PNA) of: 

(i) Seventy dollars for the following clients who live in a 
state veteran's home and receive a needs based veteran's pen- 
sion in excess of ninety dollars: 

(A) A veteran without a spouse or dependent child. 

(B) A veteran's surviving spouse with no dependent chil- 
dren. 

(ii) The difference between one hundred sixty dollars 
and the needs based veteran's pension amount for persons 
specified in subsection (4)(a)(i) of this section who receive a 
veteran's pension less than ninety dollars. 

(iii) One hundred sixty dollars for a client living in a state 
veterans' home who does not receive a needs based veteran's 
pension; 

((Gi}- Ninety dollars for a veteran or e-veteran's surviving 


and-dees-nettive in-a-state-veterans home: ot) 

((ŒÐ)) (iv) Forty-one dollars and sixty-two cents for all 
clients in a medical institution receiving general assistance. 

(6) (v) Effective July 1, 2007 through June 30, 2008 
fifty-five dollars and forty-five cents for all other clients in a 
medical institution. Effective July 1, 2008 this PNA increases 
to fifty-seven dollars and twenty-eight cents. 

(6) (vi) Current PNA and long-term care standards 
can be found at http://www1.dshs.wa.gov/manuals/eaz/ 
sections/LongTermCare/LTCstandardspna.shtml. 

(b) Mandatory federal, state, or local income taxes owed 
by the client. 

(c) Wages for a client who: 

(i) Is related to the Supplemental Security Income (SSD 
program as described in WAC 388-475-0050(1); and 

(ii) Receives the wages as part of a department-approved 
training or rehabilitative program designed to prepare the cli- 
ent for a less restrictive placement. When determining this 
deduction employment expenses are not deducted. 


Washington State Register, Issue 09-07 


(d) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian, after June 15, 1998, 
only as allowed by chapter 388-79 WAC. 

(5) The department allocates nonexcluded income after 
deducting amounts described in subsection (4) in the follow- 
ing order: 

(a) Income garnished for child support or withheld 
according to a child support order in the month of garnish- 
ment (for current and back support): 

(i) For the time period covered by the PNA; and 

(ii) Is not counted as the dependent member's income 
when determining the family allocation amount. 

(b) A monthly maintenance needs allowance for the 
community spouse not to exceed, effective January 1, 2008, 
two thousand six hundred ten dollars, unless a greater amount 
is allocated as described in subsection (7) of this section. The 
community spouse maintenance allowance is increased each 
January based on the consumer price index increase (from 
September to September, http://www.bls.gov/cpi/). Starting 
January 1, 2008 and each year thereafter the community 
spouse maintenance allocation can be found in the long-term 
care standards chart at http://www1.dshs.wa.gov/manu- 
als/eaz/sections/LongTermCare/LTCstandardspna.shtml. 
The monthly maintenance needs allowance: 

(i) Consists of a combined total of both: 

(A) One hundred fifty percent of the two person federal 
poverty level. This standard increases annually on July Ist 
(http://aspe.os.dhhs. gov/poverty/); and 

(B) Excess shelter expenses as described under subsec- 
tion (6) of this section. 

(i1) Is reduced by the community spouse's gross count- 
able income; and 

(iii) Is allowed only to the extent the client's income is 
made available to the community spouse. 

(c) A monthly maintenance needs amount for each minor 
or dependent child, dependent parent or dependent sibling of 
the community spouse or institutionalized person who: 

(i) Resides with the community spouse: 

(A) In an amount equal to one-third of one hundred fifty 
percent of the two person federal poverty level less the 
dependent family member's income. This standard increases 
annually on July 1st (http://aspe.os.dhhs.gov/poverty/). 

(ii) Does not reside with the community spouse or insti- 
tutionalized person, in an amount equal to the MNIL for the 
number of dependent family members in the home less the 
dependent family member's income. 

(iii) Child support received from a noncustodial parent is 
the child's income. 

(d) Medical expenses incurred by the institutional client 
and not used to reduce excess resources. Allowable medical 
expenses and reducing excess resources are described in 
WAC 388-513-1350. 

(e) Maintenance of the home of a single institutionalized 
client or institutionalized couple: 

(i) Up to one hundred percent of the one-person federal 
poverty level per month; 

(ii) Limited to a six-month period; 

(iii) When a physician has certified that the client is 
likely to return to the home within the six-month period; and 
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(iv) When social services staff documents the need for 
the income exemption. 

(6) For the purposes of this section, "excess shelter 
expenses" means the actual expenses under subsection (6)(b) 
less the standard shelter allocation under subsection (6)(a). 
For the purposes of this rule: 

(a) The standard shelter allocation is based on thirty per- 
cent of one hundred fifty percent of the two person federal 
poverty level. This standard increases annually on July Ist 
(http://aspe.os.dhhs.gov/poverty/); and 

(b) Shelter expenses are the actual required maintenance 
expenses for the community spouse's principal residence for: 

(i) Rent; 

(ii) Mortgage; 

(iii) Taxes and insurance; 

(iv) Any maintenance care for a condominium or coop- 
erative; and 

(v) The food stamp standard utility allowance for four 
persons, provided the utilities are not included in the mainte- 
nance charges for a condominium or cooperative. 

(7) The amount allocated to the community spouse may 
be greater than the amount in subsection (6)(b) only when: 

(a) A court enters an order against the client for the sup- 
port of the community spouse; or 

(b) A hearings officer determines a greater amount is 
needed because of exceptional circumstances resulting in 
extreme financial duress. 

(8) A client who is admitted to a medical facility for 
ninety days or less and continues to receive full SSI benefits 
is not required to use the SSI income in the cost of care for 
medical services. Income allocations are allowed as 
described in this section from non-SSI income. 

(9) Standards described in this section for long-term care 
can be found at: http://www1.dshs.wa.gov/manuals/eaz/ 
sections/LongTermCare/LTCstandardspna.shtml. 


WSR 09-07-038 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed March 10, 2009, 2:51 p.m., effective April 10, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is adding language to these 
estate recovery rules which adds both rights and responsibil- 
ities for state registered domestic partners, recognizing the 
partnerships for DSHS medical programs, whether federally- 
matched or state-funded. There are no other changes to estate 
recovery in these revisions. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-527-2730, 388-527-2737, 388-527- 
2750, and 388-527-2820. 

Statutory Authority for Adoption: 
74.04.057, 74.08.090. 

Other Authority: Chapter 26.60 RCW, State registered 
domestic partnerships. 


RCW 74.04.050, 
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Adopted under notice filed as WSR 09-03-109 on Janu- 
ary 21, 2009. 

Changes Other than Editing from Proposed to Adopted 
Version: Under WAC 388-527-2730 Definitions, the depart- 
ment fixed the following grammar errors in the definition of 
domestic partner: 

"Domestic partner" means twe an adult who meets the 
requirements for a valid registered domestic partnership as 
established by RCW 26.60.030 and who have has been issued 
a certificate of state registered domestic partnership by the 
Washington Secretary of State. When the terms "domestic 
partner" or "domestic partnership" are used in this chapter, 
they mean "state registered domestic partner" or "state regis- 
tered domestic partnership." 

A final cost-benefit analysis is available by contacting 
Mary Beth Ingram, DSHS/HRSA, P.O. Box 45534, Olympia, 
WA 98504-5534, phone (360) 725-1327, fax (360) 586- 
9727, e-mail ingramb@dshs.wa.gov. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 4, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 4, Repealed 0. 

Date Adopted: March 9, 2009. 


Stephanie E. Schiller 
for Stan Marshburn 
Interim Secretary 


AMENDATORY SECTION (Amending WSR 06-17-075, 
filed 8/14/06, effective 9/14/06) 


WAC 388-527-2730 Definitions. The following defini- 
tions apply to this chapter: 

"Contract health service delivery area (CHSDA)" 
means the geographic area within which contract health ser- 
vices will be made available by the Indian Health Service to 
members of an identified Indian community who reside in the 
area as identified in 42 C.F.R. Sec. 136.21(d) and 136.22. 

"Domestic partner" means an adult who meets the 
requirements for a valid registered domestic partnership as 
established by RCW 26.60.030 and who has been issued a 
certificate of state registered domestic partnership by the 
Washington Secretary of State. When the terms "domestic 
partner" or "domestic partnership" are used in this chapter, 
they mean "state registered domestic partner" or "state regis- 
tered domestic partnership." 

"Estate" means all property and any other assets that 
pass upon the client's death under the client's will or by intes- 
tate succession pursuant to chapter 11.04 RCW or under 
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chapter 11.62 RCW. The value of the estate will be reduced 
by any valid liability against the decedent's property at the 
time of death. An estate also includes: 

(1) For a client who died after June 30, 1995 and before 
July 27, 1997, nonprobate assets as defined by RCW 11.02.- 
005, except property passing through a community property 
agreement; or 

(2) For a client who died after July 26, 1997 and before 
September 14, 2006, nonprobate assets as defined by RCW 
11.02.005. 

(3) For a client who died on or after September 14, 2006, 
nonprobate assets as defined by RCW 11.02.005 and any life 
estate interest held by the recipient immediately before death. 

"Heir" means the decedent's surviving spouse and chil- 
dren (natural and adopted); or those persons who are entitled 
to inherit the decedent's property under a will properly exe- 
cuted under RCW 11.12.020 and accepted by the probate 
court as a valid will. 

"Joint tenancy" means ownership of property held 
under circumstances that entitle one or more owners to the 
whole of the property on the death of the other owner(s), 
including, but not limited to, joint tenancy with right of survi- 
vorship. 

"Life estate" means an ownership interest in a property 
only during the lifetime of the person(s) owning the life 
estate. In some cases, the ownership interest lasts only until 
the occurrence of some specific event, such as remarriage of 
the life estate owner. A life estate owner may not have the 
legal title or deed to the property, but may have rights to pos- 
session, use, income and/or selling their life estate interest in 
the property. 

"Lis pendens" means a notice filed in public records 
warning that title to certain real property is in litigation and 
the outcome of the litigation may affect the title. 

"Long-term care services" means, for the purposes of 
this chapter only, the services administered directly or 
through contract by the department of social and health ser- 
vices for clients of the home and community services divi- 
sion and division of developmental disabilities including, but 
not limited to, nursing facility care and home and community 
services. 

"Medicaid" means the state and federally funded pro- 
gram that provides medical services under Title XIX of the 
Federal Social Security Act. 

"Medical assistance" means both medicaid and medi- 
cal care services. 

"Medicare Savings programs" means the programs 
described in WAC 388-517-0300 that help a client pay some 
of the costs that medicare does not cover. 

"Property": Examples include, but are not limited to, 
personal property, real property, title property, and trust prop- 
erty as described below: 

(1) "Personal property" means any property that is not 
classified as real, title, or trust property in the definitions pro- 
vided here; 

(2) (“Qualified individual means—an—hetor—_an 


death,-was-cighteen-years of-age-or-older, shared_the same 
regular-and-permanent residence wih the -chent and avith 
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@))) "Real property" means land and anything grow- 
ing on, attached to, or erected thereon; 

((4})) G) "Title property" means, for the purposes of 
this chapter only, property with a title such as motor homes, 
mobile homes, boats, motorcycles, and vehicles. 

((})) (4) "Trust property" means any type of property 
interest titled in, or held by, a trustee for the benefit of another 
person or entity. 

"State-only funded long-term care" means the long- 
term care services that are financed with state funds only. 


AMENDATORY SECTION (Amending WSR 06-17-075, 
filed 8/14/06, effective 9/14/06) 


WAC 388-527-2737 Deferring recovery. (1) For a cli- 
ent who died after June 30, 1994, the department defers 
recovery from the estate until: 

(a) The death of the surviving spouse, if any; and 

(b) There is no surviving child who is: 


(i) ((Gndertventy-one)) Twenty years of age((;)) or 
younger; or 

Gi) Blind or disabled as defined under ((ehapter388- 
SHY) WAC 388-475-0050. 

(2) The department may place a lien against property to 
evidence the department's right to recover after the deferral 
period specified in subsection (1) of this section. 


AMENDATORY SECTION (Amending WSR 06-17-075, 
filed 8/14/06, effective 9/14/06) 


WAC 388-527-2750 Delay of recovery for undue 
hardship. The department delays recovery under this section 
when the department determines that recovery would cause 
an undue hardship for ((a-quatfiedindividualts))) an heir. 
This delay is limited to the period during which the undue 
hardship exists. The undue hardship must exist at the time of 
the client's death in order to be considered for a delay of 
recovery. 

(1) Undue hardship exists when: 

(a) The estate subject to adjustment or recovery is the 
sole income-producing asset of one or more ((qualfiedHndi- 
viduals)) heirs and income is limited; ((e£)) 

(b) Recovery would deprive ((a-qualfiedindivideal)) an 
heir of shelter and the ((qualfiedindividuat)) heir lacks the 


financial means to obtain and maintain alternative shelter; or 

(c) The client is survived by a domestic partner. 

(2) Undue hardship does not exist when: 

(a) The adjustment or recovery of the decedent's cost of 
assistance would merely cause the ((quelified individual) ) 
heir inconvenience or restrict his or her lifestyle; or 

(b) The undue hardship was created as a result of estate 
planning methods by which the ((qualfed+ndividual)) heir 
or deceased client divested, transferred or otherwise encum- 
bered assets, in whole or in part, to avoid recovery from the 
estate. 

(3) When a delay in recovery is not granted, the depart- 
ment provides notice to the person who requested the delay of 
recovery. The department's notice includes information on 
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how to request an administrative hearing to contest the 
department's denial. 

(4) When a delay of recovery is granted under subsection 
(1)(a) or (1)(b) of this section, the department may revoke the 
delay of recovery if the ((qualified individualts))) heir(s): 

(a) Fails to supply timely information and resource dec- 
laration when requested by the department; 

(b) Sells, transfers, or encumbers title to the property; 

(c) Fails to reside full-time on the premises; 

(d) Fails to pay property taxes and utilities when due; 

(e) Fails to identify the state of Washington as the pri- 
mary payee on the property insurance policies. The person 
granted the delay of recovery must provide the department 
with documentation of the coverage status on an annual basis. 

(f) Have a change in circumstances under subsection (1) 
of this section for which the delay of recovery due to undue 
hardship was granted; or 

(g) Dies. 

(5) When a delay of recovery is granted due to undue 
hardship, the department has the option to: 

(a) Apply a lien; and/or 

(b) Accept a payment plan. 

(6) A person may request an administrative hearing to 
contest the department's denial of delay of recovery due to 
undue hardship when that person suffered a loss because the 
delay was not granted. 

(7) A request for an administrative hearing under this 
section must: 

(a) Be in writing; 

(b) State the basis for contesting the department's denial 
of the request for a delay of recovery due to an undue hard- 
ship; 

(c) Include a copy of the department's denial; 

(d) Be signed by the requester and include the requester's 
address and telephone number; and 

(e) Be served, as described in WAC 388-527-2870, on 
the office of financial recovery (OFR) within twenty-eight 
calendar days of the date that the department sent the decision 
denying the request for a delay of recovery. 

(8) Upon receiving a request for an administrative hear- 
ing, the department notifies persons known to have title to the 
property and other assets of the time and place of the admin- 
istrative hearing. 

(9) An adjudicative proceeding held under this section is 
governed by chapters 34.05 RCW and 388-02 WAC and this 
section. If a provision in this section conflicts with a provi- 
sion in chapter 388-02 WAC, the provision in this section 
governs. 


AMENDATORY SECTION (Amending WSR 06-17-075, 
filed 8/14/06, effective 9/14/06) 


WAC 388-527-2820 Liens prior to death. (1) Subject 
to the requirements of 42 USC Section 1396p and the condi- 
tions of this section, the department is authorized to file a lien 
against the property of a medical assistance client prior to his 
or her death, and to seek adjustment and recovery from the 
client's estate or sale of the property subject to the lien if: 

(a) The client is permanently an inpatient in a nursing 
facility, intermediate care facility for individuals with mental 
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retardation, or other medical institution as described in WAC 
388-500-0005; 

(b) The department determines, after notice and opportu- 
nity for a hearing, that the client cannot reasonably be 
expected to be discharged from the medical institution and 
return home; and 

(c) None of the following are lawfully residing, in the 
client's home: 

(i) The client's spouse or domestic partner; 

(ii) The client's child who is ((under-age+twenty—one)) 
twenty years of age or younger, or is blind or permanently 
and totally disabled as defined in Title 42 USC Section 
1382c; or 

(iii) A sibling of the client (who has an equity interest in 
such home and who was residing in the client's home for a 
period of at least one year immediately before the date of the 
client's admission to the medical institution). 

(2) If the client is discharged from the medical facility 
and returns home, the department dissolves the lien. 

(3) Prior to the department filing a lien under this sec- 
tion, the department sends a notice via first class mail to: 

(a) The address of the property and other assets subject 
to the lien; 

(b) The client's known address; 

(c) Any other person known to have title to the affected 
property and the client's authorized representative, if any. 

(4) The notice in subsection (3) of this section includes: 

(a) The client's name, and the date the client began to 
receive services; 

(b) The department's intent to file a lien against the cli- 
ent's property to recover the amount of medical assistance or 
state-only funded long-term care services, or both correctly 
paid on behalf of the client; 

(c) The county in which the property and other assets are 
located; and 

(d) The procedures to contest the department's decision 
to file a lien by applying for an administrative hearing. 

(5) An administrative hearing only determines: 

(a) Whether the medical assistance or state-only funded 
long-term care services, or both, on behalf of the decedent 
alleged by the department's notice is correct; and 

(b) Whether the decedent had legal title to the identified 
property. 

(6) A request for an administrative hearing must: 

(a) Be in writing; 

(b) State the basis for contesting the lien; 

(c) Be signed by the requester and must include the 
requester's address and telephone number; and 

(d) Be served to the office of financial recovery (OFR) as 
described in WAC 388-527-2870, within twenty-eight calen- 
dar days of the date the department mailed the notice. 

(7) Upon receiving a request for an administrative hear- 
ing, the department notifies persons known to have title to the 
property of the time and place of the administrative hearing. 

(8) An administrative hearing under this subsection is 
governed by chapters 34.05 RCW and 388-02 WAC and this 
section. If a provision in this section conflicts with a provi- 
sion in chapter 388-02 WAC, the provision in this section 
governs. 
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(9) If an administrative hearing is conducted in accor- 
dance with this regulation, and the final agency decision is 
issued, the department only files a lien against the client's 
property and other assets if upheld by the final agency deci- 
sion. 

(10) If no known title holder requests an administrative 
hearing, the department files a lien twenty-eight calendar 
days after the date the department mailed the notice described 
in subsection (3) of this section. 


WSR 09-07-043 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed March 11, 2009, 8:12 a.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This is a "housekeeping" amendment to rule 
revisions in 2008 regarding the national board bonus. This 
amendment clarifies the eligibility criteria regarding which 
schools are deemed challenging, high poverty schools for the 
2009-10 school year and thereafter, for purpose of the chal- 
lenging, high poverty school bonus. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 392-140-973. 

Statutory Authority for Adoption: RCW 28A.150.290 
(1). 

Adopted under notice filed as WSR 09-01-089 on 
December 16, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 10, 2009. 


Randy I. Dorn 
Superintendent of 
Public Instruction 


AMENDATORY SECTION (Amending WSR 08-17-013, 
filed 8/8/08, effective 9/8/08) 


WAC 392-140-973 Salary bonus for teachers and 
other certificated staff who hold current certification by 
the national board—Eligibility. Candidates who are eligi- 
ble for the bonus shall be limited to those meeting the follow- 
ing requirements: 
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(1) Hold current certification by the national board for 
professional teaching standards; and 

(2) Who are: 

(a) Teachers and other certificated staff employed full 
time or part time under written contract by Washington pub- 
lic school districts or educational service districts pursuant to 
RCW 28A.405.210; or 

(b) Teachers and other certificated staff employed full 
time or part time by a contractor pursuant to WAC 392-121- 
188 and 392-121-206 (2)(a); or 

(c) Teachers and other certificated staff employed full 
time or part time by the Washington school for the deaf or 
Washington school for the blind; or 

(d) Beginning in the 2007-08 school year and thereafter, 
national board certified teachers who received the bonus as a 
teacher or other certificated instructional staff in Washington 
and become public school principals or vice-principals shall 
continue to receive the bonus for as long as they are princi- 
pals or vice-principals and maintain the national board certi- 
fication. 

(3) In addition to bonuses provided by subsection (2) of 
this section, teachers and other certificated staff shall be eli- 
gible for additional bonuses if the employee is in an instruc- 
tional assignment in challenging, high poverty schools, sub- 
ject to the following conditions and limitations: 

(a) For the 2007-08 school year, challenging, high pov- 
erty schools are schools where, for the prior year, the student 
headcount enrollment eligible for the federal free or reduced- 
price lunch program is at least 70 percent, as determined by 
any of the following sources: 

(i) The October 2006 count by the child nutrition section 
of the office of superintendent of public instruction; or 

(ii) The October 2006 count by the core student records 
system of the office of superintendent of public instruction. 

(b) For the 2008-09 school year, challenging, high pov- 
erty schools are schools eligible by either: 

(i) Subsection (3)(a) of this section; or 

(ii) Schools where, for the prior year, the student head- 
count enrollment eligible for the federal free or reduced price 
lunch program was at least: 

(A) 70 percent for elementary schools; 

(B) 60 percent for middle schools; or 

(C) 50 percent for high schools; as determined by any of 
the following sources: 

(D) The October 2007 count by the child nutrition sec- 
tion of the office of superintendent of public instruction; or 

(E) The October 2007 count by the core student records 
system of the office of superintendent of public instruction. 
For purposes of the national board challenging, high poverty 
schools bonus, a building shall be categorized based upon the 
highest grades served as follows: 

(I) A building whose highest grade served is 6th grade or 
lower shall be considered an elementary school; 

(ID) A building whose highest grade served is either 7th, 
8th, or 9th grade shall be considered a middle school; and 

(IH) A building whose highest grade served is either 
10th, 11th, or 12th grade shall be considered a high school; 
provided, that, a building shall not be considered unless it 
serves greater than 20 students as of the October 2006 count, 
and greater than 30 students as of the October 2007 count, or 
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is the largest building in the district serving its designated cat- 
egory. 
(c) For the 2009-10 school year and thereafter, challeng- 
ing, high poverty schools are schools eligible by either: 

(i) Eligibility in the prior year; or 

(ii) Schools where, for ((either—ef)) the ((&¥e)) prior 
year((s)), the student headcount enrollment eligible for the 
federal free or reduced price lunch program was at least: 

((@)) (A) 70 percent for elementary schools; 

((65)) (B) 60 percent for middle schools; or 

(Œ) (C) 50 percent for high schools; as determined by 
the October count of the core student records system of the 
office of superintendent of public instruction. 

(d) Teachers and other certificated staff that meet the 
qualifications for additional bonuses under this subsection 
who are assigned for less than one full school year or less 
than full time for the school year shall receive the additional 
bonuses in a prorated manner, subject to the following condi- 
tions and limitations: 

(i) The portion of the employee's assignment to challeng- 
ing, high poverty schools shall be determined as of either 
October 1 of the current school year or the employee's 
employment contract date for the current school year. 

(ii) If the employee's assignment to challenging, high 
poverty schools is less than 1.0 full-time equivalent, the pro- 
ration shall use the methodology in WAC 392-121-212 and 
shall be rounded to three decimal places. 

(e) Principals and vice-principals shall not be eligible for 
additional bonuses that are based on instructional assign- 
ments in challenging, high poverty schools. 


WSR 09-07-044 
PERMANENT RULES 
OFFICE OF 
INSURANCE COMMISSIONER 
[Insurance Commissioner Matter No. R 2008-29—Filed March 11, 2009, 
7:23 a.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: These rules amend the audited financial state- 
ment regulations to (1) prohibit the commissioner from rec- 
ognizing a person or firm as a qualified independent certified 
public accountant if the person or firm has entered into an 
indemnification agreement with respect to the audit; and (2) 
permit the agreement between an insurer and its qualified 
independent certified accountant to include an arbitration 
and/or mediation provision. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 284-07-110 and 284-07-150. 

Statutory Authority for Adoption: RCW 48.02.060, 
48.05.250, 48.44.050, 48.44.095, 48.46.080, 48.46.200, 
48.125.090. 

Adopted under notice filed as WSR 09-01-150 on 
December 22, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
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Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: March 11, 2009. 


Mike Kreidler 
Insurance Commissioner 


AMENDATORY SECTION (Amending Matter No. R 2002- 
07, filed 10/23/02, effective 11/23/02) 


WAC 284-07-110 Definitions. For the purposes of this 
regulation the following definitions shall apply: 

(1) "Audited financial report" means and includes those 
items specified in WAC 284-07-130. 

(2) "Accountant" and "independent certified public 
accountant" mean an independent certified public accountant 
or accounting firm in good standing with the American Insti- 
tute of Certified Public Accountants and in all states in which 
they are licensed to practice; for Canadian and British com- 
panies, the terms mean a "Canadian-chartered or British- 
chartered accountant." 

(3) "Indemnification" means an agreement of indemnity 
or a release of liability where the intent or effect is to shift or 
limit in any manner the potential liability of the person or 
firm for failure to adhere to applicable auditing or profes- 
sional standards, whether or not resulting in part from know- 
ing of other misrepresentations made by the insurer or its rep- 
resentatives. 

(4) "Insurer" has the same meaning as set forth in RCW 
48.01.050. It also includes health care service contractors 
registered under chapter 48.44 RCW, health maintenance 
organizations registered under chapter 48.46 RCW, and fra- 
ternal benefit societies registered under chapter 48.36A 
RCW. 

((€4})) (5) "NAIC" means National Association of Insur- 
ance Commissioners. 

(6) (6) "Policy holder" shall also mean subscriber. 


AMENDATORY SECTION (Amending Order R 92-10, 
filed 9/9/92, effective 10/10/92) 


WAC 284-07-150 Qualifications of independent cer- 
tified public accountant. (1) The commissioner shall not 
recognize any person or firm as a qualified independent cer- 
tified public accountant ((that)) if the person or firm: 

(a) Is not in good standing with the American Institute of 
Certified Public Accountants (AICPA) and in all states in 
which the accountant is licensed to practice, or, for a Cana- 
dian or British company, that is not a chartered accountant; or 

(b) Has either directly or indirectly entered into an agree- 
ment of indemnity or release from liability (collectively 
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referred to as an indemnification) with respect to the audit of 
the insurer. 


(2) Except as otherwise provided herein, an independent 
certified public accountant shall be recognized as qualified as 
long as he or she conforms to the standards of his or her pro- 
fession, as contained in the Code of Professional Ethics of the 
American Institute of Certified Public Accountants and the 
code of professional conduct of the state of Washington 
board of public accountancy, or similar applicable code. 


(3) A qualified independent certified public accountant 
may enter into any agreement with an insurer to have disputes 
relating to an audit resolved by mediation or arbitration. 
However, in the event of a delinquency proceeding com- 
menced against the insurer under chapters 48.31 and 48.99 
RCW, the mediation or arbitration provisions shall operate at 
the option of the statutory successor. 


(4) No partner or other person responsible for rendering 
a report may act in that capacity for more than seven consec- 
utive years. Following any period of service such person shall 
be disqualified from acting in that or a similar capacity for the 
same company or its insurance subsidiaries or affiliates for a 
period of two years. An insurer may make application to the 
commissioner for relief from the above rotation requirement 
on the basis of unusual circumstances. The commissioner 
may consider the following factors in determining if the relief 
should be granted: 


(a) Number of partners, expertise of the partners, or the 
number of insurance clients in the currently registered firm; 


(b) Premium volume of the insurer; and 


(c) Number of jurisdictions in which the insurer transacts 
business. 


The requirements of this subsection shall become effec- 
tive two years after the enactment of this regulation. 


(B) (5) The commissioner shall not recognize as a 
qualified independent certified public accountant, nor accept 
any annual audited financial report, prepared in whole or in 
part by, any natural person who: 


(a) Has been convicted of fraud, bribery, a violation of 
the Racketeer Influenced and Corrupt Organizations Act, 18 
U.S.C.Sections 1961-1968, or any dishonest conduct or prac- 
tices under federal or state law; 


(b) Has been found to have violated the insurance laws 
of this state with respect to any previous reports submitted 
under this rule; or 


(c) Has demonstrated a pattern or practice of failing to 
detect or disclose material information in previous reports 
filed under the provisions of this rule. 


(6) (6) The commissioner as provided in RCW 
48.02.060 may hold a hearing to determine whether a certi- 
fied public accountant is qualified and, considering the evi- 
dence presented, may rule that the accountant is not qualified 
for purposes of expressing his or her opinion on the financial 
statements in the annual audited financial report made pursu- 
ant to this regulation and require the insurer to replace the 
accountant with another whose relationship with the insurer 
is qualified within the meaning of this regulation. 
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WSR 09-07-048 
PERMANENT RULES 
BELLEVUE COMMUNITY COLLEGE 
[Filed March 11, 2009, 9:02 a.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Amend chapter 132H-106 WAC to change the 
name of Bellevue Community College to Bellevue College. 

Citation of Existing Rules Affected by this Order: 
Amending chapter 132H-106 WAC. 

Statutory Authority for Adoption: 
and 28B.50.140. 

Adopted under notice filed as WSR 09-02-084 on Janu- 
ary 7, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 11, 2009. 


RCW 28B.50.100 


Lucinda A. Taylor 
Rules Coordinator 


Title 132H WAC 
Bellevue ((Community)) College 


AMENDATORY SECTION (Amending Order 111, Resolu- 
tion No. 202, filed 6/17/92) 


WAC 132H-106-010 Board of trustees. The board of 
trustees is an agency of the state and derives its authority as 
described in ((ehapter-8,Lawsef1967 ex—Sess)) RCW. 
28B.50.100 and RCW 28B.50.140. It shall be the responsibil- 
ity of the board of trustees to establish policy and to evaluate 
the total college program. The board of trustees shall appoint 
a college president to administer the college and shall dele- 
gate to him/her the authority and responsibility for imple- 
mentation of board policy. 


AMENDATORY SECTION (Amending Order 111, Resolu- 
tion No. 202, filed 6/17/92) 


WAC 132H-106-020 Offices of the board of trustees. 
The board of trustees shall maintain an office at Bellevue 
((Commeunity)) College, 3000 Landerholm Circle S.E., 
Bellevue, Washington 98007-6484, where all records, min- 
utes and the official college seal shall be kept. 
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Persons may obtain information from and submit written 
comments or requests to the secretary of the board who is 
located in this office. 


AMENDATORY SECTION (Amending Order 111, Resolu- 
tion No. 202, filed 6/17/92) 


WAC 132H-106-040 Officers of the board. ((Anny- 
allyatitsine-meetinge+)) The board annually elects from its 
membership a chair and vice-chair to serve for the ensuing 
year. ((Fr-additient)) The president of Bellevue ((Comme- 
nity)) College or the president's designee serves as secretary 
to the board of trustees as specified by state law. 


Reviser's note: RCW 34.05.395 requires the use of underlining and 
deletion marks to indicate amendments to existing rules. The rule published 
above varies from its predecessor in certain respects not indicated by the use 
of these markings. 


AMENDATORY SECTION (Amending Order 111, Resolu- 
tion No. 202, filed 6/17/92) 


WAC 132H-106-050 Seal and name of the college. 
The board of trustees of Community College District VIII 
shall maintain an official seal for use upon any or all official 
documents of the board. The seal shall have inscribed upon it 
the name of the college which shall be: Bellevue ((Cormme- 


nity)) College. 
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PERMANENT RULES 
DEPARTMENT OF HEALTH 
[Filed March 11, 2009, 11:56 a.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The rules revise/establish new hospital licens- 
ing requirements per passed 2005 legislation (HB 1533, SSB 
5065, SSB 5492) requiring: (1) Notification by hospitals of 
unanticipated outcomes, (2) reporting restrictions or termina- 
tions of health care providers' licenses, and (3) inspections of 
hospitals every eighteen months. Rules also respond to gov- 
ernor's directive that hospitals prepare multi-drug resistant 
organisms surveillance plans to increase patient safety. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 246-320-025 On-site licensing survey, 246- 
320-045 Application for license—License expiration dates— 
Notice of decision—Adjudicative proceeding, 246-320-065 
Exemptions, alternative methods, and interpretations, 246- 
320-085 Single license to cover two or more buildings— 
When permissible, 246-320-105 Criminal history, disclosure, 
and background inquiries, 246-320-125 Governance, 246- 
320-145 Leadership, 246-320-165 Management of human 
resources, 246-320-185 Medical staff, 246-320-205 Manage- 
ment of information, 246-320-225 Improving organizational 
performance, 246-320-245 Patient rights and organizational 
ethics, 246-320-265 Infection control program, 246-320-285 
Pharmacy services, 246-320-305 Food and nutrition services, 
246-320-325 Laboratory, imaging, and other diagnostic, 
treatment or therapeutic services, 246-320-345 Inpatient care 
services, 246-320-365 Specialized patient care services, 246- 
320-370 Emergency contraception, 246-320-385 Outpatient 
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care services, 246-320-405 Management of environment for 
care, 246-320-615 Pharmacy and 246-320-990 Fees; amend- 
ing 246-320-001 Purpose and applicability of chapter and 
246-320-010 Definitions; and repealing WAC 246-320-011 
Department responsibilities—Licensing—Adjudicative pro- 
ceeding, 246-320-016 Department responsibilities—On-site 
survey and complaint investigation, 246-320-021 Depart- 
ment responsibilities—General, 246-320-026 Department 
role—Exemptions, interpretations, alternative methods, 246- 
320-031 Criminal history, disclosure, and background inquir- 
ies—Department responsibility, 246-320-036 Department 
responsibility, refund initial license fee, 246-320-101 Appli- 
cation for license—Annual update of hospital information— 
License renewal—Right to contest a license decision, 246- 
320-106 Application for license, specialty hospital—Annual 
update of hospital information—License renewal—Right to 
contest a license decision, 246-320-111 Hospital responsibil- 
ities, 246-320-116 Specialty hospital responsibilities, 246- 
320-121 Requests for exemptions, interpretations, alternative 
methods, 246-320-126 Criminal history, disclosure, and 
background inquiries—Hospital responsibility, 246-320-131 
Governance, 246-320-136 Leadership, 246-320-141 Patient 
rights and organizational ethics, 246-320-146 Adverse 
events, 246-320-151 Reportable events, 246-320-156 Man- 
agement of human resources, 246-320-161 Medical staff, 
246-320-166 Management of information, 246-320-171 
Improving organizational performance, 246-320-176 Infec- 
tion control program, 246-320-199 Fees, 246-320-201 Food 
and nutrition services, 246-320-206 Linen and laundry ser- 
vices, 246-320-211 Pharmaceutical services, 246-320-216 
Laboratory, imaging, and other diagnostic, treatment or ther- 
apeutic services, 246-320-221 Safe patient handling, 246- 
320-226 Patient care services, 246-320-231 Patient care unit 
or area, 246-320-236 Surgical services, 246-320-241 Anes- 
thesia services, 246-320-246 Recovery care, 246-320-251 
Obstetrical services, 246-320-256 Neonatal and pediatric ser- 
vices, 246-320-261 Critical or intensive care services, 246- 
320-266 Alcohol and chemical dependency services, 246- 
320-271 Psychiatric services, 246-320-276 Long-term care 
services, 246-320-281 Emergency services, 246-320-286 
Emergency contraception, 246-320-291 Dialysis services, 
and 246-320-296 Management of environment for care. 

Statutory Authority for Adoption: Chapter 70.41 RCW 
and RCW 43.70.040. 

Adopted under notice filed as WSR 08-20-139 on Octo- 
ber 1, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 246-320-016 (1)(b), "Notify the hospital at 
least four weeks prior to the scheduled date of the on-site sur- 
vey" was removed; this appears in RCW 70.41.045(4). Ref- 
erences to an internet-based reporting system in WAC 246- 
320-146 were removed, funding is not available to contract 
out. A reference correction was made in WAC 246-320-176 
(6)(b). Minor wording edits in WAC 246-320-231 (1)(b). 

A final cost-benefit analysis is available by contacting 
John Hilger, Department of Health, P.O. Box 47852, Olym- 
pia, WA 98504, phone (360) 236-2929, fax (360) 236-2901, 
e-mail john.hilger@doh.wa.gov. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards: 
Recently Enacted State Statutes: 
Repealed 23. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 43, Amended 2, Repealed 23. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 43, Amended 2, Repealed 23. 

Date Adopted: March 11, 2009. 


New 0, Amended 0, Repealed 0; or 
New 43, Amended 2, 


Mary C. Selecky 
Secretary 


AMENDATORY SECTION (Amending WSR 99-04-052, 
filed 1/28/99, effective 3/10/99) 


WAC 246-320-001 Purpose and applicability of 
Pilea anat! 


ee Ne were +s sue oy ee 


(b)} Adept-atevisedtist_ef referenced standards if 
requited.)) This chapter is adopted by the Washington state 
department of health to implement chapter 70.41 RCW and 
establish minimum health and safety requirements for the 
licensing, inspection, operation, maintenance, and construc- 
tion of hospitals. 

(1) Compliance with the regulations in this chapter does 
not constitute release from the requirements of applicable 
federal, state and local codes and ordinances. Where regula- 
tions in this chapter exceed other codes and ordinances, the 
regulations in this chapter will apply. 

(2) The department will update or adopt references to 
codes and regulations in this chapter as necessary. 


AMENDATORY SECTION (Amending WSR 08-14-023, 
filed 6/20/08, effective 7/21/08) 


WAC 246-320-010 Definitions. For the purposes of 
this chapter and chapter 70.41 RCW, the following words 
and phrases will have the following meanings unless the con- 
text clearly indicates otherwise: 

((G)"Abuse' means nipury_orsexuatabuse-ofa_patient 
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a) "Physical abuse means 


damasine—or—petentially 
damasine nonaccidental acts-or incidents which may resultin 
bodily injuryor-death- 


(b)"Emetional_abuse" means—verbal behavior, harass- 
ment ee 


eraprocedure fora treatment means any power, principle_or 
substance whether physical chemical, or biological capable 
ef preducine-an effect upen the human body, 


" " 


@G)"Aleoholsatimeans-anitness characterized by tack 
eel ie es lef ARS Oa 


Fequire-an increase in-capacity to-structiral mechanical or 
electrical systems, which dees-not affect fire-and te safety, 
and-which-does-net add _beds_orfacitties in-additiontethat 
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2} "Drugs'as-definedin REW418.64.90HG means: 


Gieo ae SRG Re NE are 


a Sern aE ee a ee 
a E 


(d)-Substancesntended fortiseas-a-_componentofany 
ee (+ Se hae 


U3) "Emergency eare—to yHetims oF sexe assault" 


a a 
assat folowing an-ateged sexuatassault 


" 


HA Emergeneyeontraception means-any-healtheare 
treatmentapproved-bythefoodand-drugadministrationthat 
prevents-pregnancy-ineluding butretinnited to, administer 
ine-twe-inereased deses_of certain oral contraceptive pis 
within seventytwe-heurs-_of sexual contact 


45 "Emergency triage means_theimmediate_patient 
nurse physician otphysietan 
assistantto-determinethenatureandurgencey-ofthe-person!s 
medical need and the time and place-care-and treatment is to 


(6) “Authentication” means the _precess—used to—vertfy 


that-an-entrys-complete accurate andtinat 

CA"Child" means-anindividualinder the age-of eigh- 
teen-years- 

(8) Critical_careinit-or-service” means the specialized 


skilled physicians nurses, pharmacists_or-other-atied health 
professionals who-have the ability to interpret complex ther 
; tdi ie inf f , hichi 


iseompromised-by-anumberof factors -prenatal natal or 


postnatal needing special medical or nursing care: 
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(g} Furthermore, nothing in_this_chapterwill be-con- 


neo ke 
ereed-ortenets-ofanywell- recognized church or religious 
denominations. 


20)"Individualized treatment plan means—aweitten 
ee ee 


(d)-Discharge-criteria-with estimated time frames:and 
Pasticipation-of the patient andthe patient's dest 


as-approptiate- 
24 "Infant neans-2 baby -orvery-yeuns child upte-one 
year-ofage: 


" ` " 


puncture orincision of the skin or insertion of an instrument 
core alintothe bods mehkine bul set hmued to. 


pereutancous aspirations, biepsies, cardiac and vaseulareath- 


26) "Medieation" means-any substance, other than food 


or devices; ee 


eD "Maltidiseipinary " 
efindiiduals from iex various AAE ene einion ser- 


nonin wi See oth 


poe aac cal sais physicalorauenakdepa- 
vation, such-astack ef medical care, lack of supervision nee- 


G0)"Neenatelesist” UEN ER AEE SETE 
o EEE ERE E 


is doeeno eread thice-onrs-as de fned and desorbed ii ap 
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Direetory-of Resideney-Lraining Programs bythe Aceredita— 
tion Council for Graduate Medical Education, American 
Medical Association 1998 of the 4ierican Osteopathic 
Association Yearbookand Directory 1998. 

GB"New- construction” means any of the following: 


"Nenambutatery" means -anindividual physically or 
mentalhanableteavalk or traverse-a-nermatl path te-safety 
withoutthe-physteatassistance-ofanether, 


G3)"Operating room (OR}" means-a-_reom within the 
surgical department intended for invasive-and nenitvasive 


procedures requiring anesthesia. 


Seed erring (cose a asta ag Bene 


65 "Person" means—any FTES ra ne ET 
corporation, company, association, or joint stock association, 
andthe tegalsuceessorthereef 


G6) “Pharmacist means_an individual eensed bythe 
state beard_of pharmacyto-engase nthe _practice-of phar 
er re 


wiss S nema naa 


8)"Physieian" individual i Land 
visions-of chapter H8-HREW Physicians, chaptert 8.22 
REW Podiatric medicine-and surgery, erchapter 18.57 
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amount and circumstances of use, symptoms of tolerance, 
physiological or psychological withdrawal, or both, if use is 
reduced or discontinued, and impairment of health or disrup- 
tion of social or economic functioning. 

(5) "Alteration" means any change, addition, or modifi- 
cation to an existing hospital or a portion of an existing hos- 
pital. 

"Minor alteration" means renovation that does not 
require an increase in capacity to structural, mechanical or 
electrical systems, which does not affect fire and life safety, 
and which does not add beds or facilities in addition to that 
for which the hospital is currently licensed. 

(6) "Assessment" means the: 

(a) Systematic collection and review of patient-specific 
data: 

(b) A process for obtaining appropriate and necessary 
information about individuals seeking entry into a health care 
setting or service; and 

(c) Information used_to match an individual with an 


fe} Extraction oftissue including the Sre E 
en | . . . . } £ 2 } . . 
agents. 
appoitted_te-act-on -behalt of another _Surregates make deet 
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EN OA ( 1) "Abuse" means injury or eeil 


abuse of a patient indicating the health, welfare, and safety of 
the patient is harmed: 

(a) "Physical abuse" means acts or incidents which may 
result in bodily injury or death. 

(b) "Emotional abuse" means verbal behavior, harass- 
ment, or other actions which may result in emotional or 
behavioral stress or injury. 

(2) "Adverse health event" or "adverse event" means the 
list of Serious Reportable Events adopted by the National 
Quality Forum in 2002 (and updates in 2006), in its consen- 
sus report on serious reportable events in health care. 

(3) "Agent," when referring to a medical order or proce- 
dure, means any power, principle, or substance, whether 
physical, chemical, or biological, capable of producing an 
effect upon the human body. 

(4) "Alcoholism" means a disease, characterized by a 


appropriate setting or intervention. The assessment is based 
on the patient's diagnosis, care setting, desire for care, 
response to any previous treatment, consent to treatment, and 
education needs. 

(7) "Authentication" means the process used to verify an 
entry is complete, accurate, and final. 

(8) "Bed, bed space or bassinet" means the physical envi- 
ronment and equipment (both movable and stationary) 
designed and used for twenty-four hour or more care of a 
patient including level 2 and 3 bassinets. This does not 
include stretchers, exam tables, operating tables, well baby 
bassinets, labor bed, and labor-delivery-recovery beds. 

(9) "Child" means an individual under the age of eigh- 
teen years. 

(10) "Clinical evidence" means the same as original clin- 
ical evidence used in diagnosing a patient's condition or 
assessing a clinical course and includes, but is not limited to: 


(a) X-ray films; 

(b) Digital records; 

(c) Laboratory slides; 

(d) Tissue specimens; and 

(e) Medical photographs. 

(11) "Critical care unit or service" means the specialized 
medical and nursing care provided to patients facing an 
immediate life-threatening illness or injury. Care is provided 
by multidisciplinary teams of highly skilled physicians, 
nurses, pharmacists or other health professionals who inter- 
pret complex therapeutic and diagnostic information and 
have access to sophisticated equipment. 

(12) "Department" means the Washington state depart- 
ment of health. 

(13) "Dietitian" means an individual meeting the eligibil- 
ity requirements for active membership in the American Die- 
tetic Association described in Directory of Dietetic Programs 
Accredited and Approved, American Dietetic Association, 
edition 100, 1980. 

(14) "Double-checking" means verifying patient iden- 
tity, agent to be administered, route, quantity, rate, time, and 


dependency on alcoholic beverages, loss of control over the 


interval of administration by two persons. 
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(15) "Drugs" as defined in RCW 18.64.011(3) means: 
(a) Articles recognized in the official U.S. Pharmaco- 
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assistant to determine the nature and urgency of the person's 
medical need for treatment. 


poeia or the official Homeopathic Pharmacopoeia of the 
United States; 

(b) Substances intended for use in the diagnosis, cure, 
mitigation, treatment, or prevention of disease in man or 


(24) "Family" means individuals designated by a patient 
who need not be relatives. 

(25) "General hospital" means a hospital that provides 
general acute care services, including emergency services. 


other animals: 
(c) Substances (other than food) intended to affect the 


(26) "Governing authority/body" means the person or 
persons responsible for establishing the purposes and policies 


structure or any function of the body of man or other animals; 


of the hospital. 


or 
(d) Substances intended for use as a component of any 
substances specified in (a), (b), or (c) of this subsection but 


(27) "High-risk infant" means an infant, regardless of 
age, whose existence is compromised, prenatal, natal, or 
postnatal factors needing special medical or nursing care. 


not including devices or component parts or accessories. 
(16) "Electrical receptacle outlet" means an outlet where 


(28) "Hospital" means any institution, place, building, or 
agency providing accommodations, facilities, and services 


one or more electrical receptacles are installed. 
(17) "Emergency care to victims of sexual assault" 


over a continuous period of twenty-four hours or more, for 
observation, diagnosis, or care of two or more individuals not 


means medical examinations, procedures, and services pro- 


related to the operator who are suffering from illness, injury, 


vided by a hospital emergency room to a victim of sexual 


deformity, or abnormality, or from any other condition for 


assault following an alleged sexual assault. 

(18) "Emergency contraception" means any health care 
treatment approved by the Food and Drug Administration 
that prevents pregnancy, including, but not limited to, admin- 
istering two increased doses of certain oral contraceptive pills 


which obstetrical, medical, or surgical services would be 
appropriate for care or diagnosis. "Hospital" as used in this 
chapter does not include: 

(a) Hospice care centers which come within the scope of 
chapter 70.127 RCW: 


within seventy-two hours of sexual contact. 
(19) "Emergency department" means the area of a hospi- 


(b) Hotels, or similar places, furnishing only food and 
lodging, or simply domiciliary care; 


tal where unscheduled medical or surgical care is provided to 
patients who need care. 

(20) "Emergency room" means a space where emer- 
gency services are delivered and set apart by floor-to-ceiling 


(c) Clinics or physicians' offices, where patients are not 
regularly kept as bed patients for twenty-four hours or more; 

(d) Nursing homes, as defined in and which come within 
the scope of chapter 18.51 RCW: 


partitions on all sides with proper access to an exit access and 
with all openings provided with doors or windows. 

(21) "Emergency medical condition" means a condition 
manifesting itself by acute symptoms of severity (including 


(e) Birthing centers, which come within the scope of 
chapter 18.46 RCW; 

(£) Psychiatric or alcoholism hospitals, which come 
within the scope of chapter 71.12 RCW; nor 


severe pain, symptoms of mental disorder, or symptoms of 
substance abuse) that absent immediate medical attention 


(g) Any other hospital or institution specifically intended 
for use in the diagnosis and care of those suffering from men- 


could result in: 
(a) Placing the health of an individual in serious jeop- 


tal illness, mental retardation, convulsive disorders, or other 
abnormal mental conditions; 


ardy; 

(b) Serious impairment to bodily functions; 

(c) Serious dysfunction of a bodily organ or part; or 

(d) With respect to a pregnant woman who is having 
contractions: 

(i) That there is inadequate time to effect a safe transfer 
to another hospital before delivery; or 

(ii) That the transfer may pose a threat to the health or 
safety of the woman or the unborn child. 

(22) "Emergency services" means health care services 
medically necessary to evaluate and treat a medical condition 
that manifests itself by the acute onset of a symptom or symp- 
toms, including severe pain, that would lead a prudent layper- 
son acting reasonably to believe that a health condition exists 
that requires immediate medical attention, and that the 
absence of immediate medical attention could reasonably be 
expected to result in serious impairment to bodily functions 
or serious dysfunction of an organ or part of the body, or 
would place the person's health, or in the case of a pregnant 


(h) Furthermore, nothing in this chapter will be con- 
strued as authorizing the supervision, regulation, or control of 
the remedial care or treatment of residents or patients in any 
hospital conducted for those who rely primarily upon treat- 
ment by prayer or spiritual means in accordance with the 
creed or tenets of any well-recognized church or religious 

(29) "Individualized _treatment plan" means a written 
and/or electronically recorded statement of care planned for a 
patient based upon assessment of the patient's developmental, 
biological, psychological, and social strengths and problems, 
and including: 

(a) Treatment goals, with stipulated time frames; 

(b) Specific services to be utilized; 

(c) Designation of individuals responsible for specific 
service to be provided: 

(d) Discharge criteria with estimated time frames; and 

(e) Participation of the patient and the patient's designee 
as appropriate. 


woman, the health of the woman or her unborn child, in seri- 
ous jeopardy. 

(23) "Emergency triage" means the immediate patient 
assessment by a registered nurse, physician, or physician 


(30) "Infant" means an individual not more than twelve 
months old. 

(31) "Invasive procedure" means a procedure involving 
puncture or incision of the skin or insertion of an instrument 
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or foreign material into the body including, but not limited to, 
percutaneous aspirations, biopsies, cardiac and vascular cath- 
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(46) "Patient care areas" means all areas of the hospital 
where direct patient care is delivered and where patient diag- 


eterizations, endoscopies, angioplasties, and implantations. 


nostic or treatment procedures are performed. 


Excluded are venipuncture and intravenous therapy. 
(32) "Licensed practical nurse" means an individual 


(47) "Patient care unit or area" means a physical space of 
the hospital including rooms or areas containing beds or bed 


licensed under provisions of chapter 18.79 RCW. 
(33) "Maintenance" means the work of keeping some- 


spaces, with available support ancillary, administrative, and 
services for patient. 


thing in safe, workable or suitable condition. 
(34) "Medical equipment" means equipment used in a 


(48) "Person" means any individual, firm, partnership, 
corporation, company, association, or joint stock association, 


patient care environment to support patient treatment and 


and the legal successor thereof. 


diagnosis. 
(35) "Medical staff" means physicians and other practi- 


(49) "Pharmacist" means an individual licensed by the 
state board of pharmacy chapter 18.64 RCW. 


tioners appointed by the governing authority. 
(36) "Medication" means any substance, other than food 


(50) "Pharmacy" means every place properly licensed by 
the board of pharmacy where the practice of pharmacy is con- 


or devices, intended for use in diagnosing, curing, mitigating, 
treating, or preventing disease. 
(37) "Multidisciplinary treatment team" means a group 


ducted. 
(51) "Physician" means an individual licensed under 
chapter 18.71 RCW, Physicians, chapter 18.22 RCW, Podiat- 


of individuals from various disciplines and clinical services 


ric medicine and surgery, or chapter 18.57 RCW, Osteopa- 


who assess, plan, implement, and evaluate treatment for 


thy—Osteopathic medicine and surgery. 


patients. 
(38) "Neglect" means mistreatment or maltreatment; a 


(52) "Prescription" means an order for drugs or devices 
issued by a practitioner authorized by law or rule in the state 


disregard of consequences or magnitude constituting a clear 


of Washington for a legitimate medical purpose. 


and present danger to an individual patient's health, welfare, 


and safety. 
(a) "Physical neglect" means physical or material depri- 


(53) "Procedure" means a particular course of action to 
relieve pain, diagnose, cure, improve, or treat a patient's con- 
dition. 


vation, such as lack of medical care, lack of supervision, 
inadequate food, clothing, or cleanliness. 
(b) "Emotional neglect" means acts such as rejection, 


(54) "Protocols" and "standing order" mean written or 
electronically recorded descriptions of actions and interven- 
tions for implementation by designated hospital staff under 


lack of stimulation, or other acts which may result in emo- 


defined circumstances under hospital policy and procedure. 


tional or behavioral problems, physical manifestations, and 
disorders. 
(39) "Neonate" means a newly born infant under twenty- 


eight days of age. 
(40) "Neonatologist" means a pediatrician who is board 


(55) "Psychiatric service" means the treatment of 
patients pertinent to a psychiatric diagnosis. 

(56) "Recovery unit" means a physical area for the seg- 
regation, concentration, and close or continuous nursing 
observation of patients for less than twenty-four hours imme- 


certified in neonatal-perinatal medicine or board eligible in 


diately following anesthesia, obstetrical delivery, surgery, or 


neonatal-perinatal medicine, provided the period of eligibil- 


other diagnostic or treatment procedures. 


ity does not exceed three years, as defined and described in 
Directory of Residency Training Programs by the Accredita- 


(57) "Registered nurse" means an individual licensed 
under chapter 18.79 RCW. 


tion Council for Graduate Medical Education, American 
Medical Association, 1998 or the American Osteopathic 


(58) "Restraint" means any method used to prevent or 
limit free body movement including, but not limited to, invol- 


Association Yearbook and Directory, 1998. 

(41) "New construction" means any of the following: 

(a) New facilities to be licensed as a hospital; 

(b) Renovation; or 

(c) Alteration. 

(42) "Nonambulatory" means an individual physically or 
mentally unable to walk or traverse a normal path to safety 
without the physical assistance of another. 

(43) "Nursing personnel" means registered nurses, 
licensed practical nurses, and unlicensed assistive nursing 


untary confinement, a physical or mechanical device, or a 
drug given not required to treat a patient's symptoms. 

(59) "Room" means a space set apart by floor-to-ceiling 
partitions on all sides with proper access to a corridor and 
with all openings provided with doors or windows. 

(60) "Seclusion" means the involuntary confinement of a 
patient in a room or area where the patient is physically pre- 
vented from leaving. 

(61) "Seclusion room" means a secure room designed 
and organized for temporary placement, care, and observa- 


personnel providing direct patient care. 
(44) "Operating room (OR)" means a room intended for 


tion of one patient with minimal sensory stimuli, maximum 
security and protection, and visual and auditory observation 


invasive and noninvasive surgical procedures. 

(45) "Patient" means an individual receiving (or having 
received) preventive, diagnostic, therapeutic, rehabilitative, 
maintenance, or palliative health services. 

(a) "Inpatient" means services that require admission to a 
hospital for twenty-four hours or more. 

(b) "Outpatient" means services that do not require 
admission to a hospital for twenty-four hours or more. 


by authorized personnel and staff. Doors of seclusion rooms 
have staff-controlled locks. 
(62) "Sexual assault" means one or more of the follow- 
(a) Rape or rape of a child; 
(b) Assault with intent to commit rape or rape of a child; 
(c) Incest or indecent liberties; 
(d) Child molestation; 
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(e) Sexual misconduct with a minor; 

(f) Custodial sexual misconduct; 

(g) Crimes with a sexual motivation: or 

(h) An attempt to commit any of the items in (a) through 
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(71) "Victim of sexual assault" means a person is alleged 
to have been sexually assaulted and who presents as a patient. 
(72) "Vulnerable adult" means, as defined in chapter 
74.34 RCW, a person sixty years of age or older who lacks 


(g) of this subsection. 
(63) "Severe pain" means a level of pain reported by a 


the functional, physical, or mental ability to care for him or 
herself; an adult with a developmental disability under RCW 


patient of 8 or higher based on a 10 point scale with 1 being 


71A.10.020; an adult with a legal guardian under chapter 


the least and 10 being the most pain. 
(64) "Specialty hospital" means a subclass of hospital 


11.88 RCW; an adult living in a long-term care facility (an 
adult family home, boarding home or nursing home); an adult 


that is primarily or exclusively engaged in the care and treat- 


living in their own or a family's home receiving services from 


ment of one of the following categories: 

(a) Patients with a cardiac condition; 

(b) Patients with an orthopedic condition; 

(c) Patients receiving a surgical procedure; and 

(d) Any other specialized category of services that the 
secretary of health and human services designates as a spe- 
cialty hospital. 

(65) "Staff means paid employees, leased or contracted 
persons, students, and volunteers. 

(66) "Surgical procedure" means any manual or opera- 
tive procedure performed upon the body of a living human 
being for the purpose of preserving health, diagnosing or cur- 
ing disease, repairing injury, correcting deformity or defect, 
prolonging life or relieving suffering, and involving any of 
the following: 

(a) Incision, excision, or curettage of tissue; 

(b) Suture or repair of tissue including a closed as well as 
an open reduction of a fracture; 

(c) Extraction of tissue including the premature extrac- 
tion of the products of conception from the uterus; or 

(d) An endoscopic examination. 

(67) "Surrogate decision-maker" means an individual 
appointed to act on behalf of another when an individual is 
without capacity as defined in RCW _7.70.065 or has given 
permission. 

(68) "Transfer agreement" means a written agreement 
providing an effective process for the transfer of a patient 
requiring emergency services to a general hospital providing 
emergency services and for continuity of care for that patient. 

(69) "Treatment" means the care and management of a 
patient to combat, improve, or prevent a disease, disorder, or 
injury, and may be: 

(a) Pharmacologic, surgical, or supportive; 

(b) Specific for a disorder; or 

(c) Symptomatic to relieve symptoms without effecting a 
cure. 

(70) "Unlicensed assistive personnel (UAP)" means 
individuals trained to function in an assistive role to nurses in 
the provision of patient care, as delegated by and under the 
supervision of the registered nurse. Typical activities per- 
formed by unlicensed assistive personnel include, but are not 
limited to: Taking vital signs; bathing, feeding, or dressing 
patients; assisting patient with transfer, ambulation, or toilet- 
ing. Definition includes: nursing assistants; orderlies; patient 
care technicians/assistants; and graduate nurses (not yet 
licensed) who have completed unit orientation. Definition 
excludes: Unit secretaries or clerks; monitor technicians; 
therapy assistants; student nurses fulfilling educational 
requirements; and sitters who are not providing typical UAP 
activities. 


Permanent 


an agency or contracted individual provider; or an adult self- 
directing their care under RCW 74.39.050. For the purposes 
of requesting background checks pursuant to RCW 43.43.- 
832, it shall also include adults of any age who lack the func- 
tional, mental, or physical ability to care for themselves. For 
the purposes of this chapter, it shall also include hospitalized 
adults. 

(73) "Well-being" means free from actual or potential 
harm, abuse, neglect, unintended injury, death, serious dis- 
ability or illness. 


NEW SECTION 


WAC 246-320-011 Department responsibilities— 
Licensing—Adjudicative proceeding. This section identi- 
fies the actions and responsibilities of the department for 
licensing hospitals. 

(1) Before issuing an initial license, the department will 
verify compliance with chapter 70.41 RCW and this chapter 
which includes, but is not limited to: 

(a) Approval of construction documents; 

(b) Receipt of a certificate of need as provided in chapter 
70.38 RCW; 

(c) Approval by the local jurisdiction of all local codes 
and ordinances and the permit to occupy; 

(d) Approval of the initial license application; 

(e) Receipt of the correct license fee; 

(f) Compliance with the on-site survey conducted by the 
state fire marshal required in RCW 70.41.080; and 

(g) Conduct an on-site licensing survey in accordance 
with WAC 246-320-016. 

(2) The department may issue a license to include two or 
more buildings, if the applicant: 

(a) Meets the requirements listed in subsection (1) of this 
section; 

(b) Operates the buildings as an integrated system with: 

(i) Governance by a single authority over all buildings or 
portions of buildings; 

(ii) A single medical staff for all hospital facilities; and 

(iii) Use all policies and procedures for all facilities and 
departments. 

(c) Arranges for safe and appropriate transport of 
patients between all facilities and buildings. 

(3) Before reissuing a license, the department will: 

(a) Verify compliance with the on-site survey conducted 
by the state fire marshal required in RCW 70.41.080; 

(b) Review and accept the annual hospital update infor- 
mation documentation; 

(c) Assure receipt of the correct annual fee; and 
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(d) Reissue licenses as often as necessary each calendar 
year so that approximately one-third of the hospital licenses 
expire on the last day of the calendar year. 

(4) The department may issue a provisional license to 
allow the operation of a hospital, if the department deter- 
mines that the applicant or licensed hospital failed to comply 
with chapter 70.41 RCW or this chapter. 

(5) The department may deny, suspend, modify, or 
revoke a license when it finds an applicant or hospital has 
failed or refused to comply with chapter 70.41 RCW or this 
chapter. The department's notice of a license denial, suspen- 
sion, modification, or revocation will be consistent with 
RCW 43.70.115. The proceeding is governed by the Admin- 
istrative Procedure Act chapter 34.05 RCW, this chapter, and 
chapters 246-08 and 246-10 WAC. If this chapter conflicts 
with chapter 246-08 or 246-10 WAC, this chapter governs. 


NEW SECTION 


WAC 246-320-016 Department responsibilities— 
On-site survey and complaint investigation. This section 
outlines the department's on-site survey and complaint inves- 
tigation activities and roles. 

(1) Surveys. The department will: 

(a) Conduct on-site surveys of each hospital on average 
at least every eighteen months or more often using the health 
and safety standards in this chapter and chapter 70.41 RCW; 

(b) Coordinate the on-site survey with other agencies, 
including local fire jurisdictions, state fire marshal, state 
pharmacy board, and report the survey findings to those 
agencies; 

(c) Notify the hospital in writing of the survey findings 
following each on-site survey; 

(d) Require each hospital to submit a corrective action 
plan addressing each deficient practice identified in the sur- 
vey findings; 

(e) Notify the hospital when the hospital submitted plan 
of correction adequately addresses the survey findings; and 

(f) Accept on-site surveys conducted by the Joint Com- 
mission or American Osteopathic Association as meeting the 
eighteen-month survey requirement in accordance with RCW 
70.41.122. 

(2) Complaint investigations. The department will: 

(a) Conduct an investigation of every complaint against 
a hospital that concerns patient well being; 

(b) Notify the hospital in writing of state complaint 
investigation findings following each complaint investiga- 
tion; 

(c) Require each hospital to submit a corrective action 
plan addressing each deficient practice identified in the com- 
plaint investigation findings; and 

(d) Notify the hospital when the hospital submitted plan 
of correction adequately addresses the complaint investiga- 
tion findings. 

(3) The department may: 

(a) Direct a hospital on how to implement a corrective 
action plan based on the findings from an on-site survey or 
complaint investigation; or 
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(b) Contact a hospital to discuss the findings of the Joint 
Commission or American Osteopathic Association on-site 
accreditation survey. 


NEW SECTION 


WAC 246-320-021 Department responsibilities— 
General. This section outlines the department's responsibil- 
ity to post information to the agency web site and time frames 
to respond to interpretations, exemptions and alternative 
methods. 

The department will: 

(1) Post to the agency web site a list of the most frequent 
problems identified during hospital surveys and complaint 
investigations in accordance with RCW 70.41.045. 

(2) Respond within thirty calendar days to a hospital's 
request for an exemption or use of an alternative as provided 
for in WAC 246-320-026. 

(3) Respond within thirty calendar days to a hospital's 
request for an interpretation as provided for in WAC 246- 
320-026. 

(4) Maintain hospital provided information confiden- 
tially according to the Public Disclosure Act, chapters 42.17 
and 42.56 RCW, RCW 70.41.150, 70.41.200, and 70.41.210. 


NEW SECTION 


WAC 246-320-026 Department role—Exemptions, 
interpretations, alternative methods. This section outlines 
the department's responsibilities and actions in response to 
requests for interpretations, exemptions and alternative meth- 
ods. 

(1) The department may exempt a hospital from comply- 
ing with portions of this chapter when: 

(a) The exemption will not change the purpose and intent 
of chapter 70.41 RCW or this chapter; 

(b) Patient safety, health or well being is not threatened; 

(c) Fire and life safety regulations, infection control stan- 
dards or other codes or regulations would not be reduced; and 

(d) Any structural integrity of the building would not 
occur. 

(2) The department will write an interpretation of a rule 
after receiving complete information relevant to the interpre- 
tation. 

(3) The department may approve a hospital to use alter- 
native materials, designs, and methods if the documentation 
and supporting information: 

(a) Meets the intent and purpose of these rules; and 

(b) Is equivalent to the methods prescribed in this chap- 
ter. 

(4) The department will keep copies of each exemption, 
alternative, or interpretation issued. 


NEW SECTION 


WAC 246-320-031 Criminal history, disclosure, and 
background inquiries—Department responsibility. This 
section outlines the department's responsibilities to review 
and use criminal history, disclosure and background informa- 
tion. 
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(1) The department will: 

(a) Review hospital records required under WAC 246- 
320-126; 

(b) Investigate allegations of noncompliance by hospi- 
tals with RCW 43.43.830 through 43.43.842; and 

(c) Use information collected under this section only to 
determine hospital licensure or relicensure eligibility under 
RCW 43.43.842. 

(2) The department may require the hospital to complete 
additional disclosure statements or background inquiries, if 
the department believes offenses specified under RCW 
43.43.830 have occurred since the previous disclosure state- 
ment or background inquiry, for any person having unsuper- 
vised access to children, vulnerable adults, and developmen- 
tally disabled adults. 


NEW SECTION 


WAC 246-320-036 Department responsibility, 
refund initial license fee. This section outlines the depart- 
ment's actions regarding a request for refund of an initial 
licensing fee. 

The department will, upon request of an applicant: 

(1) Refund two-thirds of the initial fee, less a fifty dollar 
processing charge provided the department did not conduct 
an on-site survey or give technical assistance. 

(2) Refund one-third of the initial fee, less a fifty dollar 
processing charge when the department conducted an on-site 
survey or gave technical assistance and did not issue a 
license. 

(3) The department will not refund an initial license fee 
if: 

(a) The department conducted more than one on-site 
visit; 

(b) One year has passed since the department received an 
initial licensure application; 

(c) One year has passed since the department received an 
initial application and the department has not issued the 
license because the applicant failed to complete requirements 
for licensure; or 

(d) The amount to be refunded is one hundred dollars or 
less. 


LICENSING 


NEW SECTION 


WAC 246-320-101 Application for license—Annual 
update of hospital information—License renewal—Right 
to contest a license decision. This section identifies the 
applicant or hospital actions and responsibilities for obtaining 
a license. 

(1) Initial license. An applicant must submit an applica- 
tion packet and fee to the department at least sixty days 
before the intended opening date of the new hospital. 

(2) Annual update. Before November 30 of each calen- 
dar year, a licensed hospital must submit to the department 
the hospital update documentation and fee. 

(3) License renewal. Before November 30 of the year 
the license expires, a licensed hospital must submit to the 
department the hospital update documentation, fee and the 
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results of the most recent on-site survey conducted by the 
state fire marshal. 

(4) An applicant or hospital has the right to contest a 
license decision by: 

(a) Sending a written request for an adjudicative pro- 
ceeding within twenty-eight days of receipt of the depart- 
ment's licensing decision showing proof of receipt with the 
office of the Adjudicative Service Unit, Department of 
Health, P.O. Box 47879, Olympia, WA 98504-7879; and 

(b) Including as part of the written request: 

(i) A specific statement of the issues and law involved; 

Gii) The grounds for contesting the department decision; 
and 

(iii) A copy of the contested department decision. 

(c) The adjudicative proceeding is governed by the 
Administrative Procedure Act chapter 34.05 RCW, this chap- 
ter, and chapters 246-08 and 246-10 WAC. If this chapter 
conflicts with chapter 246-08 or 246-10 WAC, this chapter 
governs. 


NEW SECTION 


WAC 246-320-106 Application for license, specialty 
hospital—Annual update of hospital information— 
License renewal—Right to contest a license decision. This 
section identifies the applicant or specialty hospital actions 
and responsibilities for obtaining a license. 

(1) Initial license. An applicant must submit an applica- 
tion packet and fee to the department at least sixty days 
before the intended opening date of the specialty hospital. 

(2) Annual update. Before November 30 of each calen- 
dar year, a licensed specialty hospital must submit to the hos- 
pital the specialty hospital update information and fee. 

(3) License renewal. Before November 30 of the year 
the license expires, a licensed specialty hospital must submit 
to the department the hospital update documentation, fee and 
the results of the most recent on-site survey conducted by the 
state fire marshal. 

(4) An applicant or specialty hospital has the right to 
contest a license decision by: 

(a) Sending a written request for an adjudicative pro- 
ceeding within twenty-eight days of receipt of the depart- 
ment's licensing decision showing proof of receipt with the 
office of the Adjudicative Service Unit, Department of 
Health, P.O. Box 47879, Olympia, WA 98504-7879; and 

(b) Including as part of the written request: 

(i) A specific statement of the issues and law involved; 

(ii) The grounds for contesting the department decision; 
and 

(iii) A copy of the contested department decision. 

(c) The adjudicative proceeding is governed by the 
Administrative Procedure Act chapter 34.05 RCW, this chap- 
ter, and chapters 246-08 and 246-10 WAC. If this chapter 
conflicts with chapter 246-08 and 246-10 WAC, this chapter 
governs. 


NEW SECTION 


WAC 246-320-111 Hospital responsibilities. This sec- 
tion identifies a hospital obligation, actions and responsibili- 
ties to comply with the hospital law and rules. 
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(1) Hospitals must: 

(a) Comply with chapter 70.41 RCW and this chapter; 

(b) Only set up inpatient beds within the licensed bed 
capacity approved by the department or the Medicare pro- 
vider agreement; and 

(c) Receive approval for additional inpatient beds as 
required in chapter 70.38 RCW before exceeding department 
approved bed capacity. 

(2) A hospital accredited by the Joint Commission or 
American Osteopathic Association must: 

(a) Notify the department of an accreditation survey 
within two business days following completion of the survey; 
and 

(b) Notify the department in writing of the accreditation 
decision and any changes in accreditation status within thirty 
calendar days of receiving the accreditation report. 


NEW SECTION 


WAC 246-320-116 Specialty hospital responsibilities. 
This section identifies a specialty hospital obligation, actions 
and responsibilities to comply with the hospital law and rules. 

Specialty hospitals must: 

(1) Comply with chapter 70.41 RCW and this chapter; 

(2) Only set up inpatient beds within the licensed bed 
capacity approved by the department or the Medicare pro- 
vider agreement; 

(3) Receive approval for additional inpatient beds as 
required in chapter 70.38 RCW before exceeding department 
approved bed capacity; 

(4) Provide appropriate discharge planning; 

(5) Provide staff proficient in resuscitation and respira- 
tion maintenance twenty-four hours per day, seven days per 
week; 

(6) Participate in the Medicare and Medicaid programs 
and provide at least the same percentage of services to Medi- 
care and Medicaid beneficiaries, as a percent of gross reve- 
nues, as the lowest percentage of services provided to Medi- 
care and Medicaid beneficiaries by a general hospital in the 
same health service area. The lowest percentage of services 
provided to Medicare and Medicaid beneficiaries shall be 
determined by the department in consultation with the gen- 
eral hospitals in the health service area but shall not be the 
percentage of Medicare and Medicaid services of a hospital 
that serves primarily members of a particular health plan or 
government sponsor; 

(7) Provide at least the same percentage of charity care, 
as a percent of gross revenues, as the lowest percentage of 
charity care provided by a general hospital in the same health 
service area. The lowest percentage of charity care shall be 
determined by the department in consultation with the gen- 
eral hospitals in the health service area but shall not be the 
percentage of charity care of a hospital that serves primarily 
members of a particular health plan or government sponsor; 

(8) Require any physician owner to: 

(a) In accordance with chapter 19.68 RCW, disclose a 
financial interest in the specialty hospital and provide a list of 
alternative hospitals before referring a patient to the specialty 
hospital; and 
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(b) If the specialty hospital does not have an intensive 
care unit, notify the patient that if intensive care services are 
required, the patient must be transferred to another hospital; 

(9) Provide emergency services twenty-four hours per 
day, seven days per week, in a designated area of the hospital, 
and comply with requirements for emergency facilities that 
are established by the department; 

(10) Establish procedures to stabilize a patient with an 
emergency medical condition until the patient is transported 
or transferred to another hospital if emergency services can- 
not be provided at the specialty hospital to meet the needs of 
the patient in an emergency; 

(11) Maintain a transfer agreement with a general hospi- 
tal in the same health service area that establishes a process 
for patient transfers in a situation in which the specialty hos- 
pital cannot provide continuing care for a patient because of 
the specialty hospital's scope of services and for the transfer 
of patients; and 

(12) Accept the transfer of patients from general hospi- 
tals when the patients require the category of care or treat- 
ment provided by the specialty hospital. 


NEW SECTION 


WAC 246-320-121 Requests for exemptions, inter- 
pretations, alternative methods. This section outlines a pro- 
cess to request an exemption, interpretation, or approval to 
use an alternative method. This section is not intended to pre- 
vent use of systems, materials, alternate design, or methods 
of construction as alternatives to those prescribed by this 
chapter. 

(1) A hospital requesting exemption from this chapter 
must: 

(a) Send a written request to the department; 

(b) Include in the request: 

(i) The specific section of this chapter to be exempted; 

(ii) Explain the reasons for requesting the exemption; 
and 

(iii) When appropriate, provide documentation to sup- 
port the request. 

(2) A hospital or person requesting an interpretation of a 
tule in this chapter must: 

(a) Send a written request to the department; 

(b) Include in the request: 

(i) The specific section of this chapter to be interpreted; 

(ii) Explain the reason or circumstances for requesting 
the interpretation; and 

(iii) Where or how the rule is being applied. 

(c) Provide additional information when required by the 
department. 

(3) A hospital requesting use of alternative materials, 
design, and methods must: 

(a) Send a written request to the department; and 

(b) Explain and support with technical documentation 
the reasons the department should consider the request. 

(4) The hospital must keep and make available copies of 
each exemption, alternative, or interpretation received from 
the department. 
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NEW SECTION 


WAC 246-320-126 Criminal history, disclosure, and 
background inquiries—Hospital responsibility. This sec- 
tion outlines the requirements for hospitals to conduct crimi- 
nal history background inquiries for all medical staff, 
employees or prospective employees who have or may have 
unsupervised access to children, vulnerable adults, and devel- 
opmentally disabled adults. 

Hospitals must: 

(1) Require a disclosure statement according to RCW 
43.43.834 for each prospective employee, volunteer, contrac- 
tor, student, and any other person associated with the licensed 
hospital with unsupervised access to: 

(a) Children under sixteen years of age; 

(b) Vulnerable adults as defined under RCW 43.43.830; 
and 

(c) Developmentally disabled individuals; 

(2) Require a Washington state patrol background 
inquiry according to RCW 43.43.834 for each prospective 
employee, volunteer, contractor, student, and any other per- 
son applying for association with the licensed hospital before 
allowing unsupervised access to: 

(a) Children under sixteen years of age; 

(b) Vulnerable adults as defined under RCW 43.43.830; 
and 

(c) Developmentally disabled individuals. 


NEW SECTION 


WAC 246-320-131 Governance. This section provides 
organizational guidance and oversight responsibilities of hos- 
pital resources and staff to support safe patient care. 

For the purposes of this section "practitioner" means 
pharmacists as defined in chapter 18.64 RCW; advanced reg- 
istered nurse practitioners as defined in chapter 18.79 RCW; 
dentists as defined in chapter 18.32 RCW; naturopaths as 
defined in chapter 18.36A RCW; optometrists as defined in 
chapter 18.53 RCW; osteopathic physicians and surgeons as 
defined in chapter 18.57 RCW; osteopathic physicians' assis- 
tants as defined in chapter 18.57A RCW; physicians as 
defined in chapter 18.71 RCW; physician assistants as 
defined in chapter 18.71A RCW; podiatric physicians and 
surgeons as defined in chapter 18.22 RCW; and psycholo- 
gists as defined in chapter 18.83 RCW. 

The governing authority must: 

(1) Establish and review governing authority policies 
including requirements for: 

(a) Reporting practitioners according to RCW 70.41.- 
210; 

(b) Informing patients of any unanticipated outcomes 
according to RCW 70.41.380; 

(c) Establishing and approving a performance improve- 
ment plan; 

(d) Providing organizational management and planning; 

(e) Reporting adverse events and conducting root cause 
analyses according to RCW 70.56.020; 

(f) Providing a patient and family grievance process 
including a time frame for resolving each grievance; 
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(g) Defining who can give and receive patient care 
orders that are consistent with professional licensing laws; 
and 

(h) Providing communication and conflict resolution 
between the medical staff and the governing authority; 

(2) Establish a process for selecting and periodically 
evaluating a chief executive officer or administrator; 

(3) Appoint and approve a medical staff; 

(4) Require written or electronic orders, authenticated by 
a legally authorized practitioner, for all drugs, intravenous 
solutions, blood, medical treatments, and nutrition; and 

(5) Approve and periodically review bylaws, rules, and 
regulations adopted by the medical staff before they become 
effective. 


NEW SECTION 


WAC 246-320-136 Leadership. This section describes 
leadership's role in assuring care is provided consistently 
throughout the hospital and according to patient and commu- 
nity needs. 

The hospital leaders must: 

(1) Appoint or assign a nurse at the executive level to: 

(a) Direct the nursing services; and 

(b) Approve patient care policies, nursing practices and 
procedures; 

(2) Establish hospital-wide patient care services appro- 
priate for the patients served and available resources which 
includes: 

(a) Approving department specific scope of services; 

(b) Integrating and coordinating patient care services; 

(c) Standardizing the uniform performance of patient 
care processes; 

(d) Establishing a hospital-approved procedure for dou- 
ble checking certain drugs, biologicals, and agents by appro- 
priately licensed personnel; and 

(e) Ensuring immediate access and appropriate dosages 
for emergency drugs; 

(3) Adopt and implement policies and procedures which 
define standards of care for each specialty service; 

(4) Provide practitioner oversight for each specialty ser- 
vice with experience in those specialized services. Special- 
ized services include, but are not limited to: 

(a) Surgery; 

(b) Anesthesia; 

(c) Obstetrics; 

(d) Neonatal; 

(e) Pediatrics; 

(f) Critical or intensive care; 

(g) Alcohol or substance abuse; 

(h) Psychiatric; 

(i) Emergency; and 

(j) Dialysis; 

(5) Provide all patients access to safe and appropriate 
care; 

(6) Adopt and implement policies and procedures 
addressing patient care and nursing practices; 

(7) Require that individuals conducting business in the 
hospital comply with hospital policies and procedures; 

(8) Establish and implement processes for: 
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(a) Gathering, assessing and acting on information 
regarding patient and family satisfaction with the services 
provided; 

(b) Posting the complaint hotline notice according to 
RCW 70.41.330; and 

(c) Providing patients written billing statements accord- 
ing to RCW 70.41.400; 

(9) Plan, promote, and conduct organization-wide per- 
formance-improvement activities according to WAC 246- 
320-171; 

(10) Adopt and implement policies and procedures con- 
cerning abandoned newborn babies and hospitals as a safe 
haven according to RCW 13.34.360; 

(11) Adopt and implement policies and procedures to 
require that suspected abuse, assault, sexual assault or other 
possible crime is reported within forty-eight hours to local 
police or the appropriate law enforcement agency according 
to RCW 26.44.030. 


NEW SECTION 


WAC 246-320-141 Patient rights and organizational 
ethics. The purpose of this section is to improve patient care 
and outcomes by respecting every patient and maintaining 
ethical relationships with the public. 

Hospitals must: 

(1) Adopt and implement policies and procedures that 
define each patient's right to: 

(a) Be treated and cared for with dignity and respect; 

(b) Confidentiality, privacy, security, complaint resolu- 
tion, spiritual care, and communication. If communication 
restrictions are necessary for patient care and safety, the hos- 
pital must document and explain the restrictions to the patient 
and family; 

(c) Be protected from abuse and neglect; 

(d) Access protective services; 

(e) Complain about their care and treatment without fear 
of retribution or denial of care; 

(f) Timely complaint resolution; 

(g) Be involved in all aspects of their care including: 

(i) Refusing care and treatment; and 

(ii) Resolving problems with care decisions; 

(h) Be informed of unanticipated outcomes according to 
RCW 70.41.380; 

(i) Be informed and agree to their care; 

(j) Family input in care decisions; 

(k) Have advance directives and for the hospital to 
respect and follow those directives; 

(1) Request no resuscitation or life-sustaining treatment; 

(m) End of life care; 

(n) Donate organs and other tissues according to RCW 
68.50.500 and 68.50.560 including: 

(i) Medical staff input; and 

(ii) Direction by family or surrogate decision makers; 

(2) Provide each patient a written statement of patient 
rights from subsection (1) of this section; 

(3) Adopt and implement policies and procedures to 
identify patients who are potential organ and tissue donors; 

(4) Adopt and implement policies and procedures to 
address research, investigation, and clinical trials including: 
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(a) How to authorize research; 

(b) Require staff to follow informed consent laws; and 

(c) Not hindering a patient's access to care if a patient 
refuses to participate. 


NEW SECTION 


WAC 246-320-146 Adverse health events and inci- 
dent reporting system. The purpose of this section is to out- 
line each hospital's responsibilities for reporting and address- 
ing adverse events. In this section, "serious disability" means 
a physical or mental impairment that substantially limits the 
major life activities of a patient. 

Hospitals must: 

(1) Notify the department whenever any of the following 
adverse events as defined by the National Quality Forum, 
Serious Reportable Events in Health Care occur: 


1. Surgery performed on the wrong body part; 

2. Surgery performed on the wrong patient; 

3. Wrong surgical procedure performed on a patient; 

4. Unintended retention of a foreign object in a patient 
after surgery or other procedure; 

5. Intraoperative or immediately postoperative death in an 
ASA Class | patient; 

6. Patient death or serious disability associated with the 
use of contaminated drugs, devices, or biologics provided 
by the health care facility; 

7. Patient death or serious disability associated with the 
use or function of a device in patient care in which the 
device is used or functions other than as intended; 

8. Patient death or serious disability associated with intra- 
vascular air embolism that occurs while being cared for in 
a health care facility; 

9. Infant discharged to wrong person; 

10. Patient death or serious disability associated with 
patient elopement (disappearance); 

11. Patient suicide, or attempted suicide resulting in seri- 
ous disability, while being cared for in a health care facil- 
ity; 

12. Patient death or serious disability associated with a 
medication error (e.g., errors involving the wrong drug, 
wrong dose, wrong patient, wrong time, wrong rate, wrong 
preparation or wrong route of administration); 

13. Patient death or serious disability associated with a 
hemolytic reaction due to the administration of 
ABO/HLA-incompatible blood or blood products; 

14. Maternal death or serious disability associated with 
labor or delivery in a low-risk pregnancy while being cared 
for in the health care facility; 

15. Patient death or serious disability associated with 
hypoglycemia, the onset of which occurs while the patient 
is being cared for in a health care facility; 
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16. Death or serious disability (kernicterus) associated 
with failure to identify and treat hyperbilirubinimia neo- 
nates; 

17. Stage 3 or 4 pressure ulcers acquired after admission 
to a health care facility; 

18. Patient death or serious disability due to spinal manip- 
ulative therapy; 

19. Patient death or serious disability associated with elec- 
tric shock or electric cardioversion while being cared for in 
a health care facility; 

20. Any incident in which a line designed for oxygen or 
other gas to be delivered to a patient contains the wrong 
gas or is contaminated by toxic substances; 

21. Patient death or serious disability associated with a 
burn incurred from any source while being cared for in a 
health care facility; 

22. Patient death or serious disability associated with a fall 
while being cared for in a health care facility; 

23. Patient death or serious disability associated with the 
use of restraints or bedrails while being cared for in a 
health care facility; 

24. Any instance of care ordered by or provided by some- 
one impersonating a physician, nurse, pharmacist, or other 
licensed health care provider; 

25. Abduction of a patient of any age; 

26. Sexual assault on a patient within or on the grounds of 
a health care facility; 

27. Death or significant injury of a patient or staff member 
resulting from a physical assault (i.e., battery) that occurs 
within or on the grounds of a health care facility; and 

28. Artificial insemination with the wrong donor sperm or 
egg; 

(2) Notify the department within forty-eight hours of 
confirmation by the hospital when any adverse event has 
occurred using established procedures. The notice must 
include: 

(a) The hospital's name; 

(b) The type of event identified in subsection (1) of this 
section; 

(c) The date the event was confirmed; and 

(d) Any additional contextual information the hospital 
chooses to provide; 

(3) Conduct a root cause analysis of each adverse event 
following the procedures and methods of: 

(a) The joint commission; 

(b) The department of Veterans Affairs National Center 
for Patient Safety; or 

(c) Another nationally recognized root cause analysis 
methodology found acceptable by the department; 

(4) As part of the root cause analysis, include the follow- 
ing information: 

(a) The number of patients, registered nurses, licensed 
practical nurses, and unlicensed assistive personnel present in 
the relevant patient care unit at the time the reported adverse 
event occurred; 
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(b) The number of nursing personnel present at the time 
of the adverse event who have been supplied by temporary 
staffing agencies, including traveling nurses; and 

(c) The number of nursing personnel, if any, on the 
patient care unit working beyond their regularly scheduled 
number of hours or shifts at the time of the event and the 
number of consecutive hours worked by each such nursing 
personnel at the time of the adverse event; 

(5) Create and implement a corrective action plan for 
each adverse event consistent with the findings of the root 
cause analysis. Each corrective action plan must include: 

(a) How each finding will be addressed and corrected; 

(b) When each correction will be completed; 

(c) Who is responsible to make the corrections; 

(d) What action will be taken to prevent each finding 
from reoccurring; and 

(e) A monitoring schedule for assessing the effectiveness 
of the corrective action plan including who is responsible for 
the monitoring schedule; 

(6) If a hospital determines there is no need to create a 
corrective action plan for a particular adverse event, provide 
a written explanation of the reasons for not creating a correc- 
tive action plan; 

(7) Complete and submit a root cause analysis within 
forty-five days, after confirming an adverse health event has 
occurred, to the department. 


NEW SECTION 


WAC 246-320-151 Reportable events. The purpose of 
this section is to outline each hospital's responsibility for 
reporting serious events that affect the operation and mainte- 
nance of the facility. 

(1) Hospitals must notify the department within forty- 
eight hours whenever any of the following events have 
occurred: 

(a) A failure or facility system malfunction such as the 
heating, ventilation, fire alarm, fire sprinkler, electrical, elec- 
tronic information management, or water supply affecting 
patient diagnosis, treatment, or care within the facility; or 

(b) A fire affecting patient diagnosis, treatment, or care 
within the facility. 

(2) Each notice to the department must include: 

(a) The hospital's name; 

(b) The event type from subsection (1) of this section; 
and 

(c) The date the event occurred. 


NEW SECTION 


WAC 246-320-156 Management of human 
resources. This section ensures that hospitals provide com- 
petent staff consistent with scope of services. 

Hospitals must: 

(1) Establish, review, and update written job descriptions 
for each job classification; 

(2) Conduct periodic staff performance reviews; 

(3) Assure qualified staff available to operate each 
department including a process for competency, skill assess- 
ment and development; 

(4) Assure supervision of staff, 
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(5) Document verification of staff licensure, certifica- 
tion, or registration; 

(6) Complete tuberculosis screening for new and current 
employees consistent with the Guidelines for Preventing the 
Transmission of Mycobacterium Tuberculosis in Healthcare 
Facilities, 2005. Morbidity Mortality Weekly Report 
(MMWR) Volume 54, December 30, 2005; 

(7) Orient staff to their assigned work environment; 

(8) Give infection control information to staff upon hire 
and annually which includes: 

(a) Education on general infection control according to 
chapter 296-823 WAC bloodborne pathogens exposure con- 
trol; 

(b) Education specific to infection control for multidrug- 
resistant organisms; and 

(c) General and specific infection control measures 
related to the patient care areas where staff work; 

(9) Establish and implement an education plan that veri- 
fies or arranges for the training of staff on prevention, trans- 
mission, and treatment of human immunodeficiency virus 
(HIV) and acquired immunodeficiency syndrome (AIDS) 
consistent with RCW 70.24.310. 


NEW SECTION 


WAC 246-320-161 Medical staff. The purpose of this 
section is to establish the development of a medical staff 
structure, consistent with clinical competence, to ensure a 
safe patient care environment. 

The medical staff must: 

(1) Adopt bylaws, rules, regulations, and organizational 
structure that address: 

(a) Qualifications for membership; 

(b) Verification of application data; 

(c) Appointment and reappointment process; 

(d) Length of appointment and reappointment; 

(e) Granting of delineated clinical privileges; 

(f) Provision for continuous patient care; 

(g) Assessment of credentialed practitioner's perfor- 
mance; 

(h) Due process; 

(i) Reporting practitioners according to RCW 70.41.210; 
and 

(j) Provide for medical staff communication and conflict 
resolution with the governing authority; 

(2) Forward medical staff recommendations for mem- 
bership and clinical privileges to the governing authority for 
action. 


NEW SECTION 


WAC 246-320-166 Management of information. The 
purpose of this section is to improve patient outcomes and 
hospital performance through obtaining, managing, and 
using information. 

Hospitals must: 

(1) Provide medical staff, employees and other autho- 
rized persons with access to patient information systems, 
resources, and services; 

(2) Maintain confidentiality, security, and integrity of 
information; 
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(3) Initiate and maintain a medical record for every 
patient assessed or treated including a process to review 
records for completeness, accuracy, and timeliness; 

(4) Create medical records that: 

(a) Identify the patient; 

(b) Have clinical data to support the diagnosis, course 
and results of treatment for the patient; 

(c) Have signed consent documents; 

(d) Promote continuity of care; 

(e) Have accurately written, signed, dated, and timed 
entries; 

(f) Indicate authentication after the record is transcribed; 

(g) Are promptly filed, accessible, and retained accord- 
ing to RCW 70.41.190 and chapter 5.46 RCW; and 

(h) Include verbal orders that are accepted and tran- 
scribed by qualified personnel; 

(5) Establish a systematic method for identifying each 
medical record, identification of service area, filing, and 
retrieval of all patient's records; and 

(6) Adopt and implement policies and procedures that 
address: 

(a) Who has access to and release of confidential medical 
records according to chapter 70.02 RCW; 

(b) Retention and preservation of medical records 
according to RCW 70.41.190; 

(c) Transmittal of medical data to ensure continuity of 
care; and 

(d) Exclusion of clinical evidence from the medical 
record. 


NEW SECTION 


WAC 246-320-171 Improving organizational perfor- 
mance. The purpose of this section is to ensure that perfor- 
mance improvement activities of staff, medical staff, and out- 
side contractors result in continuous improvement of patient 
health outcomes. In this section "near miss" means an event 
which had the potential to cause serious injury, death, or 
harm but did not happen due to chance, corrective action or 
timely intervention. 

Hospitals must: 

(1) Have a hospital-wide approach to process design and 
performance measurement, assessment, and improving 
patient care services according to RCW 70.41.200 and 
include, but not be limited to: 

(a) A written performance improvement plan that is peri- 
odically evaluated; 

(b) Performance improvement activities which are inter- 
disciplinary and include at least one member of the governing 
authority; 

(c) Prioritize performance improvement activities; 

(d) Implement and monitor actions taken to improve per- 
formance; 

(e) Education programs dealing with performance 
improvement, patient safety, medication errors, injury pre- 
vention; and 

(f) Review serious or unanticipated patient outcomes in a 
timely manner; 
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(2) Systematically collect, measure and assess data on 
processes and outcomes related to patient care and organiza- 
tion functions; 

(3) Collect, measure and assess data including, but not 
limited to: 

(a) Operative, other invasive, and noninvasive proce- 
dures that place patients at risk; 

(b) Infection rates, pathogen distributions and antimicro- 
bial susceptibility profiles; 

(c) Death; 

(d) Medication use; 

(e) Medication management or administration related to 
wrong medication, wrong dose, wrong time, near misses and 
any other medication errors and incidents; 

(f) Injuries, falls; restraint use; negative health outcomes 
and incidents injurious to patients in the hospital; 

(g) Adverse events listed in WAC 246-320-146; 

(h) Discrepancies or patterns between preoperative and 
postoperative (including pathologic) diagnosis, including 
pathologic review of specimens removed during surgical or 
invasive procedures; 

(i) Adverse drug reactions (as defined by the hospital); 

(j) Confirmed transfusion reactions; 

(k) Patient grievances, needs, expectations, and satisfac- 
tion; and 

(1) Quality control and risk management activities. 


NEW SECTION 


WAC 246-320-176 Infection control program. The 
purpose of this section is to identify and reduce the risk of 
acquiring and transmitting infections and communicable dis- 
eases between patients, employees, medical staff, volunteers, 
and visitors. 

Hospitals must: 

(1) Develop, implement and maintain a written infection 
control and surveillance program; 

(2) Designate staff to: 

(a) Manage the activities of the infection control pro- 
gram, 

(b) Assure the infection control program conforms with 
patient care and safety policies and procedures; and 

(c) Provide consultation on the infection control pro- 
gram, policies and procedures throughout the entire facility; 

(3) Ensure staff managing the infection control program 
have: 

(a) A minimum of two years experience in a health 
related field; and 

(b) Training in the principles and practices of infection 
control; 

(4) Develop and implement infection control policies 
and procedures consistent with the guidelines of the Centers 
for Disease Control and Prevention (CDC) and other nation- 
ally recognized professional bodies or organizations; 

(5) Assure the infection control policies and procedures 
address, but are not limited to the following: 

(a) Routine surveillance, outbreak investigations and 
interventions including pathogen distributions and antimicro- 
bial susceptibility profiles consistent with the 2006 CDC 
Healthcare Infection Control Practices Advisory Committee 
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Guideline, Management of Multidrug-Resistant Organisms 
in Healthcare Settings; 

(b) Patient care practices in all clinical care areas; 

(c) Receipt, use, disposal, processing, or reuse of equip- 
ment to prevent disease transmission; 

(d) Preventing cross contamination of soiled and clean 
items during sorting, processing, transporting, and storage; 

(e) Environmental management and housekeeping func- 
tions; 

(f) Approving and properly using disinfectants, equip- 
ment, and sanitation procedures; 

(g) Cleaning areas used for surgical procedures before, 
between, and after use; 

(h) Hospital-wide daily and periodic cleaning; 

(i) Occupational health consistent with current practice; 

(j) Attire; 

(k) Traffic patterns; 

(1) Antisepsis; 

(m) Handwashing; 

(n) Scrub technique and surgical preparation; 

(o) Biohazardous waste management according to appli- 
cable federal, state, and local regulations; 

(p) Barrier and transmission precautions; and 

(q) Pharmacy and therapeutics; 

(6) Establish and implement a plan for: 

(a) Reporting communicable diseases according to chap- 
ter 246-100 WAC; and 

(b) Surveying and investigating communicable disease 
occurrences in the hospital consistent with WAC 246-320- 
171; 

(7) Hospitals may develop and implement infection con- 
trol policies and procedures specific to a patient care area. 


NEW SECTION 


WAC 246-320-199 Fees. This section establishes the 
license and annual use fees for hospitals. 

(1) Applicants must: 

(a) Send the department an initial license fee of one hun- 
dred thirteen dollars for each bed space within the authorized 
bed capacity for the hospital; 

(b) Include all bed spaces in rooms complying with 
physical plant and movable equipment requirements of this 
chapter for twenty-four-hour assigned patient care; 

(c) Include level 2 and 3 bassinet spaces; 

(d) Include bed spaces assigned for less than twenty- 
four-hour patient use as part of the licensed bed capacity 
when: 

(i) Physical plant requirements of this chapter are met 
without movable equipment; and 

(ii) The hospital currently possesses the required mov- 
able equipment and certifies this fact to the department; 

(e) Exclude all normal infant bassinets. 

(2) Licensees shall: 

(a) Send the department by November 30 of each year an 
annual use fee of one hundred thirteen dollars for each bed 
space within the authorized bed capacity of the hospital; 

(b) Include all bed spaces in rooms complying with 
physical plant and movable equipment requirements of this 
chapter for twenty-four-hour assigned patient rooms; 
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(c) Include level 2 and 3 bassinet spaces; 

(d) Include bed spaces assigned for less than twenty- 
four-hour patient use as part of the licensed bed capacity 
when: 

(i) Physical plant requirements of this chapter are met 
without movable equipment; and 

(ii) The hospital currently possesses the required mov- 
able equipment and certifies this fact to the department; 

(e) Exclude all normal infant bassinets; and 

(f) Exclude beds banked as authorized by certificate of 
need under chapter 70.38 RCW. 

(3) A licensee shall send a late fee in the amount of one 
hundred dollars per day whenever the annual use fee is not 
paid by November 30. The total late fee will not exceed 
twelve hundred dollars. 

(4) An applicant may request a refund for initial licen- 
sure as follows: 

(a) Two-thirds of the initial fee paid after the department 
has received an application and not conducted an on-site sur- 
vey or provided technical assistance; or 

(b) One-third of the initial fee paid after the department 
has received an application and conducted either an on-site 
survey or provided technical assistance but not issued a 
license. 


PATIENT CARE 


NEW SECTION 


WAC 246-320-201 Food and nutrition services. The 
purpose of this section is to assure patient nutritional needs 
are met in a planned and organized manner. 

Hospitals must: 

(1) Designate an individual qualified by experience, edu- 
cation, or training to be responsible for managing the food 
and nutrition services; 

(2) Designate a registered dietitian responsible to 
develop and implement policies and procedures addressing 
nutritional care for patients; 

(3) Have a registered dietitian available to assess nutri- 
tional needs, based on patients' individual nutritional risk 
screen; 

(4) Develop and regularly update an interdisciplinary 
plan for nutritional therapy based on current standards for 
patients at nutritional risk. Monitor and document each 
patient's response to the nutritional therapy in the medical 
record; 

(5) Implement, document and monitor a system for pro- 
viding nutritionally balanced meals that are planned in 
advance, and respect cultural diversity; and 

(6) Adopt and implement policies and procedures for 
food service according to chapter 246-215 WAC. 


NEW SECTION 


WAC 246-320-206 Linen and laundry services. The 
purpose of this section is to prevent the use of dirty or con- 
taminated laundry or linens. 

Hospitals must develop and implement a laundry and 
linen system that: 

(1) Meets the needs of the hospital and patients; 
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(2) Assures linens and laundry are clean and free from 
contaminants and toxic residues; 

(3) Processes within industry standard pH ranges; and 

(4) Processes and stores according to the Guidelines for 
Design and Construction of Health Care Facilities, 2.1-6.4. 


NEW SECTION 


WAC 246-320-211 Pharmaceutical services. This sec- 
tion assures patient pharmaceutical needs are met in a 
planned and organized manner. 

Hospitals must: 

(1) Meet the requirements in chapter 246-873 WAC; and 

(2) Establish and use a process for selecting medications 
based on evaluating their relative therapeutic merits, safety, 
and cost. 


NEW SECTION 


WAC 246-320-216 Laboratory, imaging, and other 
diagnostic, treatment or therapeutic services. The purpose 
of this section is to assure patients' diagnostic, treatment or 
therapy services are met in a planned and organized manner. 

Hospitals must adopt and implement policies and proce- 
dures that: 

(1) Require pathology and clinical laboratory services on 
a timely basis; 

(2) Assure the laboratory services meet the requirements 
in chapter 246-338 WAC; 

(3) Assure imaging services are directed by an individual 
qualified by experience, education, or training and meet the 
requirements in chapter 246-220 WAC. 


NEW SECTION 


WAC 246-320-221 Safe patient handling. RCW 
70.41.390 mandates hospitals establish and implement a safe 
patient handling program. The purpose of this section is to 
guide hospital management in developing and implementing 
that program. 

The hospital must: 

(1) Develop and implement a safe patient handling pol- 
icy that includes: 

(a) A patient handling hazard assessment; 

(b) An annual performance evaluation of the program; 

(c) Procedures for hospital staff to follow who refuse to 
perform or be involved in patient handling or movement 
based upon exposing the staff or patient to an unacceptable 
risk of injury; and 

(d) The types of equipment and devices used as part of 
the program; 

(2) Conduct annual staff training on all safe patient han- 
dling policies, procedures, equipment and devices; and 

(3) Not discipline a hospital employee who in good faith 
follows the procedure for refusing to perform or be involved 
in the patient handling. 


NEW SECTION 


WAC 246-320-226 Patient care services. This section 
guides the development of a plan for patient care. This is 
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accomplished by supervising staff, establishing, monitoring, 
and enforcing policies and procedures that define and outline 
the use of materials, resources, and promote the delivery of 
care. 

Hospitals must: 

(1) Provide personnel, space, equipment, reference 
materials, training, and supplies for the appropriate care and 
treatment of patients; 

(2) Have a registered nurse available for consultation in 
the hospital at all times; 

(3) Adopt, implement, review and revise patient care 
policies and procedures designed to guide staff that address: 

(a) Criteria for patient admission to general and special- 
ized service areas; 

(b) Reliable method for personal identification of each 
patient; 

(c) Conditions that require patient transfer within the 
facility, to specialized care areas and outside facilities; 

(d) Patient safety measures; 

(e) Staff access to patient care areas; 

(f) Use of physical and chemical restraints or seclusion 
consistent with CFR 42.482; 

(g) Use of preestablished patient care guidelines or pro- 
tocols. When used, these must be documented in the medical 
record and be preapproved or authenticated by an authorized 
practitioner; 

(h) Care and handling of patients whose condition 
require special medical or medical-legal consideration; 

(i) Preparation and administration of blood and blood 
products; and 

(j) Discharge planning; 

(4) Have a system to plan and document care in an inter- 
disciplinary manner, including: 

(a) Development of an individualized patient plan of 
care, based on an initial assessment; 

(b) Periodic review and revision of individualized plan 
of care based on patient reassessment; and 

(c) Periodic assessment for risk of falls, skin condition, 
pressure ulcers, pain, medication use, therapeutic effects and 
side or adverse effects; 

(5) Complete and document an initial assessment of each 
patient's physical condition, emotional, and social needs in 
the medical record. Initial assessment includes: 

(a) Patient history and physical assessment including but 
not limited to falls, mental status and skin condition; 

(b) Current needs; 

(c) Need for discharge planning; 

(d) Immunization status for pediatric patients; 

(e) Physical examination, if within thirty days prior to 
admission, and updated as needed if patient status has 
changed; 

(f) Ongoing specialized assessments depending on the 
patient's condition or needs, including: 

(i) Nutritional status; 

(ii) Functional status; and 

(iii) Social, psychological, and physiological status; 

(g) Reassessments according to plan of care and patient's 
condition; and 

(h) Discharge plans when appropriate, coordinated with: 

(i) Patient, family or caregiver; and 


Permanent 


Washington State Register, Issue 09-07 


(ii) Receiving agency, when necessary. 


NEW SECTION 


WAC 246-320-231 Patient care unit or area. The pur- 
pose of this section is to guide the management of a patient 
area. 

Hospitals must assure: 

(1) Each patient room contains: 

(a) A bed; 

(b) A means for patient privacy; and 

(c) A means to call for help or assistance; 

(2) Each patient care unit has: 

(a) A means for staff to clean their hands before giving 
care to a patient; 

(b) Staff available at all times to provide care to patients; 
and 

(c) A means for staff to record and maintain individual 
patient records; 

(3) Staff respond to calls for help or assistance. 


NEW SECTION 


WAC 246-320-236 Surgical services. The purpose of 
this section is to guide the development and management of 
surgical services. Hospitals are not required to provide sur- 
gery and interventional care in order to be licensed. 

If providing surgical services, hospitals must: 

(1) Adopt and implement policies and procedures that: 

(a) Identify areas where surgery and invasive procedures 
may be performed; 

(b) Define staff access to areas where surgery and inva- 
sive procedures are performed; 

(c) Identify practitioner's privileges for operating room 
staff; and 

(d) Define staff qualifications and oversight; 

(2) Use hospital policies and procedures which define 
standards of care; 

(3) Implement a system to identify and indicate the cor- 
rect surgical site prior to beginning a surgical procedure; 

(4) Timely provide emergency equipment, supplies, and 
services to surgical and invasive areas; 

(5) Provide separate refrigerated storage equipment with 
temperature alarms, when blood is stored in the surgical 
department; and 

(6) Assure that a registered nurse qualified by training 
and experience functions as the circulating nurse in every 
operating room during surgical procedures. 


NEW SECTION 


WAC 246-320-241 Anesthesia services. The purpose 
of this section is to guide the management and care of 
patients receiving anesthesia. Hospitals are not required to 
provide anesthesia services in order to be licensed. 

If providing anesthesia services, hospitals must: 

(1) Adopt and implement policies and procedures that: 

(a) Identify the types of anesthesia that may be used; 

(b) Identify areas where each type of anesthesia may be 
used; and 
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(c) Define the staff qualifications and oversight for 
administering each type of anesthesia used in the hospital; 

(2) Use hospital policies and procedures which define 
standards of care; 

(3) Assure emergency equipment, supplies and services 
are immediately available in all areas where anesthesia is 
used. 


NEW SECTION 


WAC 246-320-246 Recovery care. The purpose of this 
section is to guide the management of patients recovering 
from anesthesia and sedation. Hospitals are not required to 
provide anesthesia recovery services in order to be licensed. 

If providing recovery services, hospitals must: 

(1) Adopt and implement policies and procedures that 
define the qualifications and oversight of staff delivering 
recovery services; 

(2) Assure a physician or licensed independent practitio- 
ner capable of managing complications and providing car- 
diopulmonary resuscitation is immediately available for 
patients recovering from anesthesia; and 

(3) Assure a registered nurse trained and current in 
advanced cardiac life support measures is immediately avail- 
able for patients recovering from anesthesia. 


NEW SECTION 


WAC 246-320-251 Obstetrical services. The purpose 
of this section is to guide the management and care of 
patients receiving obstetrical care services. Hospitals are not 
required to provide obstetrical services in order to be 
licensed. 

If providing obstetrical services hospitals must: 

(1) Have the capability to perform cesarean sections 
twenty-four hours per day, or meet the following criteria 
when the hospital does not have twenty-four hour cesarean 
capability: 

(a) Limit planned obstetrical admissions to "low risk" 
patients as defined in WAC 246-329-010(18) childbirth cen- 
ters; 

(b) Inform each obstetrical patient in writing, prior to the 
planned admission, of the limited obstetrical services as well 
as transportation and transfer agreements; 

(c) Maintain current written agreements for staffed 
ambulance or air transport available twenty-four hours per 
day; and 

(d) Maintain current written agreements with another 
hospital to admit transferred obstetrical patients; 

(2) Define qualifications and oversight of staff deliver- 
ing obstetrical care; 

(3) Use hospital policies and procedures which define 
standards of care; and 

(4) Ensure one registered nurse trained in neonatal resus- 
citation is in the hospital when infants are present. 


NEW SECTION 


WAC 246-320-256 Neonatal and pediatric services. 
The purpose of this section is to guide the management and 
care of patients receiving neonatal or pediatric care services. 
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Hospitals are not required to provide these services in order 
to be licensed. 

If providing neonatal or pediatric care, hospitals must: 

(1) Adopt and implement policies and procedures that: 

(a) Identify the types of patients and level of care that 
may be used; and 

(b) Define the qualifications and oversight of staff deliv- 
ering neonatal or pediatric services; 

(2) Use hospital policies and procedures which define 
standards of care; 

(3) Assure one registered nurse or physician trained in 
infant and pediatric resuscitation is present in the hospital 
when infants or pediatric patients are receiving care; 

(4) Assure laboratory, pharmacy, radiology, and respira- 
tory care services appropriate for neonates, infants and pedi- 
atric patients are: 

(a) Provided in a timely manner; and 

(b) Available in the hospital at all times during assisted 
ventilation; 

(5) When providing a level 2 or level 3 nursery service 
assure: 

(a) Laboratory, pharmacy, radiology, and respiratory 
care services appropriate for neonates are available in the 
hospital at all times; 

(b) An anesthesia practitioner, neonatologist, and a phar- 
macist available twenty-four hours a day; and 

(c) One registered nurse or physician trained in neonate 
resuscitation is present in the hospital when a neonate is 
receiving care. 


NEW SECTION 


WAC 246-320-261 Critical or intensive care services. 
The purpose of this section is to guide the management and 
care of patients receiving critical or intensive care services. 
Hospitals are not required to provide these services in order 
to be licensed. 

If providing a critical care unit or services, hospitals 
must: 

(1) Define the qualifications and oversight of staff deliv- 
ering critical or intensive care services; 

(2) Assure at least two licensed nurses skilled and trained 
in critical care, on duty and in the hospital at all times, when 
patients are present, and: 

(a) Immediately available to provide care to admitted 
patients; and 

(b) All registered nurses trained and current in cardiopul- 
monary resuscitation with: 

(i) Training for the safe and effective use of specialized 
equipment and procedures in the particular area; and 

(ii) At least one registered nurse having successfully 
completed an advanced cardiac life support training program; 

(3) Assure laboratory, radiology, and respiratory care 
services available in a timely manner; and 

(4) Use hospital policies and procedures which define 
standards of care. 


NEW SECTION 


WAC 246-320-266 Alcohol and chemical dependency 
services. The purpose of this section is to guide the manage- 
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ment and care of patients receiving alcohol and chemical 
dependency services. Hospitals are not required to provide 
these services in order to be licensed. 

If providing alcoholism or chemical dependency ser- 
vices hospitals must: 

(1) Adopt and implement policies and procedures on the 
development, use, and review of the individualized treatment 
plan, including participation by: 

(a) Multidisciplinary treatment team; 

(b) Patient; and 

(c) Family as appropriate; 

(2) Define the qualifications and oversight of staff deliv- 
ering alcohol and chemical dependency care services; 

(3) Use hospital policies and procedures which define 
standards of practice; 

(4) Assure patient privacy during interviewing, group 
and individual counseling, physical examinations, and social 
activities; and 

(5) Provide services according to WAC 246-324-170. 


NEW SECTION 


WAC 246-320-271 Psychiatric services. The purpose 
of this section is to guide the management and care of 
patients receiving psychiatric services. Hospitals are not 
required to provide these services in order to be licensed. 

If providing a psychiatric services, hospitals must: 

(1) Adopt and implement policies and procedures on the 
development, use, and review of the individualized treatment 
plan, including participation by: 

(a) Multidisciplinary treatment team; 

(b) Patient; and 

(c) Family as appropriate; 

(2) Define the qualifications and oversight of staff deliv- 
ering psychiatric services; 

(3) Use hospital policies and procedures which define 
standards of practice; 

(4) Assure patient privacy during interviewing, group 
and individual counseling, physical examinations, and social 
activities; 

(5) Provide services according to WAC 246-322-170; 

(6) Designate and use separate sleeping rooms for chil- 
dren and adults; 

(7) Provide or have access to at least one seclusion room; 
and 

(8) Assure close observation of patients. 


NEW SECTION 


WAC 246-320-276 Long-term care services. The pur- 
pose of this section is to guide the management and care of 
patients receiving long-term care services. Hospitals are not 
required to provide these services in order to be licensed. 

If providing long-term care services, hospitals must: 

(1) Define the qualifications and oversight of staff deliv- 
ering long-term care services; 

(2) Develop and implement policies and procedures spe- 
cific to the care and needs of patients receiving the long-term 
services; 

(3) Use hospital policies and procedures which define 
standards of practice; and 
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(4) Provide an activities program designed to encourage 
each patient to maintain or attain normal activity and an opti- 
mal level of independence. 


NEW SECTION 


WAC 246-320-281 Emergency services. The purpose 
of this section is to guide the management and care of 
patients receiving emergency services. Hospitals are not 
required to provide these services in order to be licensed. 

If providing emergency services, hospitals must: 

(1) Adopt and implement policies and procedures, con- 
sistent with RCW 70.170.060, for every patient presenting to 
the emergency department with an emergency medical condi- 
tion to include: 

Transfer of a patient with an emergency medical condi- 
tion or who is in active labor based on: 

(a) Patient request; 

(b) Inability to treat the patient due to facility capability; 

(c) Staff availability or bed availability; and 

(d) The ability of the receiving hospital to accept and 
care for the patient; 

(2) Maintain the capacity to perform emergency triage 
and medical screening exam twenty-four hours per day; 

(3) Define the qualifications and oversight of staff deliv- 
ering emergency care services; 

(4) Use hospital policies and procedures which define 
standards of care; 

(5) Assure at least one registered nurse skilled and 
trained in emergency care services on duty and in the hospital 
at all times, who is: 

(a) Immediately available to provide care; and 

(b) Trained and current in advanced cardiac life support; 

(6) Post names and telephone numbers of medical and 
other staff on call; 

(7) Assure communication with agencies and health care 
providers as indicated by patient condition; and 

(8) Assure emergency equipment, supplies and services 
necessary to meet the needs of presenting patients are imme- 
diately available. 


NEW SECTION 


WAC 246-320-286 Emergency contraception. The 
purpose of this section is to ensure that all hospitals with 
emergency rooms provide emergency contraception as a 
treatment option to any woman who seeks treatment as a 
result of a sexual assault. 

Every hospital that provides emergency care must: 

(1) Develop and implement policies and procedures 
regarding the provision of twenty-four-hour/seven-days per 
week emergency care to victims of sexual assault; 

(2) Provide the victim of sexual assault with medically 
and factually accurate and unbiased written and oral informa- 
tion about emergency contraception; 

(3) Orally inform each victim in a language she under- 
stands of her option to be provided emergency contraception 
at the hospital; and 

(4) Immediately provide emergency contraception, as 
defined in WAC 246-320-010, to each victim of sexual 
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assault if the victim requests it, and if the emergency contra- 
ception is not medically contraindicated. 


NEW SECTION 


WAC 246-320-291 Dialysis services. The purpose of 
this section is to guide the management and care of patients 
receiving dialysis services. Hospitals are not required to pro- 
vide these services in order to be licensed. 

If providing renal dialysis care, hospitals must: 

(1) Adopt and implement policies and procedures con- 
sistent with CFR 42.405, End Stage Renal Disease Facilities 
for: 

(a) Cleaning and sterilization procedures when dialyzers 
are reused; 

(b) Water treatment, to ensure water quality; and 

(c) Bacterial contamination and chemical purity water 
testing; 

(2) Test each dialysis machine for bacterial contamina- 
tion monthly or demonstrate a program establishing the 
effectiveness of disinfection methods at other intervals; 

(3) Take measures to prevent contamination, including 
backflow prevention in accordance with the state plumbing 
code; 

(4) Keep available any special dialyzing solutions 
required by a patient; 

(5) Define the qualifications and oversight of staff deliv- 
ering dialysis care; 

(6) Require a contractor to meet the requirements in this 
section, whenever dialysis service is provided through a con- 
tract. 


NEW SECTION 


WAC 246-320-296 Management of environment for 
care. The purpose of this section is to manage environmental 
hazards and risks, prevent accidents and injuries, and main- 
tain safe conditions for patients, visitors, and staff. 

(1) Hospitals must have an environment of care manage- 
ment plan that addresses safety, security, hazardous materials 
and waste, emergency preparedness, fire safety, medical 
equipment, utility systems and physical environment. 

(2) The hospital must designate a person responsible to 
develop, implement, monitor, and follow-up on all aspects of 
the management plan. 

(3) Safety. The hospital must establish and implement a 
plan to: 

(a) Maintain a physical environment free of hazards; 

(b) Reduce the risk of injury to patients, staff, and visi- 
tors; 

(c) Investigate and report safety related incidents; 

(d) Correct or take steps to avoid reoccurrence of the 
incidents in the future; 

(e) Develop and implement policies and procedures on 
safety related issues such as but not limited to physical haz- 
ards and injury prevention; and 

(f) Educate and periodically review with staff, policies 
and procedures relating to safety and job-related hazards. 

(4) Security. The hospital must: 


WSR 09-07-050 


(a) Establish and implement a plan to maintain a secure 
environment for patients, visitors, and staff, to include pre- 
venting abduction of patients; 

(b) Educate staff on security procedures; and 

(c) Train security staff to a level of skill and competency 
for their assigned responsibility. 

(5) Hazardous materials and waste. The hospital must: 

(a) Establish and implement a program to safely control 
hazardous materials and waste according to federal, state, and 
local regulations; 

(b) Provide space and equipment for safe handling and 
storage of hazardous materials and waste; 

(c) Investigate all hazardous material or waste spills, 
exposures, and other incidents, and report as required to 
appropriate authority; and 

(d) Educate staff on policies and procedures relating to 
safe handling and control of hazardous materials and waste. 

(6) Emergency preparedness. The hospital must: 

(a) Establish and implement a disaster plan designed to 
address both internal and external disasters. The plan must 
be: 

(i) Specific to the hospital; 

(ii) Relevant to the geographic area; 

(iii) Readily put into action, twenty-four hours a day, 
seven days a week; and 

(iv) Reviewed and revised periodically; 

(b) Ensure the disaster plan identifies: 

(i) Who is responsible for each aspect of the plan; and 

(ii) Essential and key personnel responding to a disaster; 

(c) Include in the plan: 

(i) A staff education and training component; 

(ii) A process for testing each aspect of the plan; and 

(iii) A component for debriefing and evaluation after 
each disaster, incident or drill. 

(7) Fire safety. The hospital must: 

(a) Establish and implement a plan to maintain a fire-safe 
environment that meets fire protection requirements estab- 
lished by the Washington state patrol, fire protection bureau; 

(b) Investigate fire protection deficiencies, failures, and 
user errors; and 

(c) Orient, educate, and conduct drills with staff on poli- 
cies and procedures relating to fire prevention and emergen- 
cies. 

(8) Medical equipment. The hospital must establish and 
implement a plan to: 

(a) Complete a technical and engineering review to ver- 
ify medical equipment will function safely within building 
support systems; 

(b) Inventory all patient equipment and related technolo- 
gies that require preventive maintenance; 

(c) Perform and document preventive maintenance; 

(d) Develop and implement a quality control program; 

(e) Assure consistent service of equipment, independent 
of service vendors or methodology; 

(f) Investigate, report, and evaluate procedures in 
response to equipment failures; and 

(g) Educate staff on the proper and safe use of medical 
equipment. 

(9) Utility systems. The hospital must establish and 
implement policies, procedures and a plan to: 
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(a) Maintain a safe and comfortable environment; 

(b) Assess and minimize risks of utility system failures; 

(c) Ensure operational reliability of utility systems; 

(d) Investigate and evaluate utility systems problems, 
failures, or user errors and report incidents and corrective 
actions; 

(e) Perform and document preventive maintenance; and 

(£) Educate staff on utility management policies and pro- 
cedures. 

(10) Physical environment. The hospital must provide: 

(a) Storage; 

(b) Plumbing with: 

(i) A water supply providing hot and cold water under 
pressure which conforms to chapter 246-290 WAC; 

(ii) Hot water supplied for bathing and handwashing not 
exceeding 120°F; 

(iii) Cross connection controls meeting requirements of 
the state plumbing code; 

(c) Ventilation to: 

(i) Prevent objectionable odors and/or excessive conden- 
sation; and 

(ii) With air pressure relationships as designed and 
approved by the department when constructed and main- 
tained within industry standard tolerances; 

(d) Clean interior surfaces and finishes; and 

(e) Functional patient call system. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 246-320-025 
WAC 246-320-045 


On-site licensing survey. 


Application for license— 
License expiration dates— 
Notice of decision—Adjudi- 
cative proceeding. 


WAC 246-320-065 Exemptions, alternative 


methods, and interpretations. 


WAC 246-320-085 Single license to cover two or 
more buildings—When per- 


missible. 


WAC 246-320-105 Criminal history, disclosure, 


and background inquiries. 


WAC 246-320-125 Governance. 

WAC 246-320-145 Leadership. 

WAC 246-320-165 Management of human 
resources. 

WAC 246-320-185 Medical staff. 


WAC 246-320-205 
WAC 246-320-225 


Management of information. 


Improving organizational 
performance. 


WAC 246-320-245 Patient rights and organiza- 


tional ethics. 
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WAC 246-320-265 
WAC 246-320-285 
WAC 246-320-305 
WAC 246-320-325 


Infection control program. 
Pharmacy services. 
Food and nutrition services. 


Laboratory, imaging, and 


other diagnostic, treatment or 
therapeutic services. 


WAC 246-320-345 
WAC 246-320-365 


Inpatient care services. 


Specialized patient care ser- 
vices. 


WAC 246-320-370 
WAC 246-320-385 
WAC 246-320-405 


Emergency contraception. 
Outpatient care services. 


Management of environment 


for care. 
WAC 246-320-615 Pharmacy. 
WAC 246-320-990 Fees. 


WSR 09-07-051 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
[Filed March 11, 2009, 11:57 a.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The rules establish the adverse health event 
and incident reporting system for psychiatric hospitals, as 
required by 2SHB 2292 (2006), SB 6457 and E2SHB 3123 
(2008). The rules include a list of reportable adverse health 
events, how and when to report, the inclusion of contextual 
information and staffing levels at the time of the event, a 
timeline for reporting confirmed events, the form and content 
of a root cause analysis and the corrective action plan. 

Statutory Authority for Adoption: Chapter 70.56 RCW. 

Adopted under notice filed as WSR 08-22-090 on 
November 4, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: References to an internet-based reporting system in 
WAC 246-322-260, which was to be contracted with an inde- 
pendent entity, were removed because funding is not avail- 
able. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 1, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
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ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 1, Amended 0, Repealed 0. 
Date Adopted: March 11, 2009. 
Mary C. Selecky 


Secretary 


NEW SECTION 


WAC 246-322-260 Adverse health events and inci- 
dent reporting system. The purpose of this section is to out- 
line each psychiatric hospital's responsibilities for reporting 
and addressing adverse events. In this section, "serious dis- 
ability" means a physical or mental impairment that substan- 
tially limits the major life activities of a patient. 

Psychiatric hospitals must: 

(1) Notify the department whenever any of the following 
adverse events as defined by the National Quality Forum, 
Serious Reportable Events in Health Care occur: 


1. Surgery performed on the wrong body part. 

2. Surgery performed on the wrong patient. 

3. Wrong surgical procedure performed on a patient. 

4. Unintended retention of a foreign object in a patient 
after surgery or other procedure. 

5. Intraoperative or immediately postoperative death in an 
ASA Class | patient. 

6. Patient death or serious disability associated with the 
use of contaminated drugs, devices, or biologics provided 
by the health care facility. 

7. Patient death or serious disability associated with the 
use or function of a device in patient care in which the 
device is used or functions other than as intended. 

8. Patient death or serious disability associated with intra- 
vascular air embolism that occurs while being cared for in 
a health care facility. 

9. Infant discharged to wrong person. 

10. Patient death or serious disability associated with 
patient elopement (disappearance). 

11. Patient suicide, or attempted suicide resulting in seri- 
ous disability, while being cared for in a health care facil- 
ity. 

12. Patient death or serious disability associated with a 
medication error (e.g., errors involving the wrong drug, 
wrong dose, wrong patient, wrong time, wrong rate, wrong 
preparation or wrong route of administration). 

13. Patient death or serious disability associated with a 
hemolytic reaction due to the administration of ABO/ 
HLA-incompatible blood or blood products. 


14. Maternal death or serious disability associated with 
labor or delivery in a low-risk pregnancy while being cared 
for in the health care facility. 

15. Patient death or serious disability associated with 
hypoglycemia, the onset of which occurs while the patient 
is being cared for in a health care facility. 
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16. Patient death or serious disability (kernicterus) associ- 
ated with failure to identify and treat hyperbilirubinimia 
neonates. 

17. Stage 3 or 4 pressure ulcers acquired after admission 
to a health care facility. 

18. Patient death or serious disability due to spinal manip- 
ulative therapy. 

19. Patient death or serious disability associated with elec- 
tric shock or electric cardioversion while being cared for in 
a health care facility. 

20. Any incident in which a line designed for oxygen or 
other gas to be delivered to a patient contains the wrong 
gas or is contaminated by toxic substances. 

21. Patient death or serious disability associated with a 
burn incurred from any source while being cared for in a 
health care facility. 

22. Patient death or serious disability associated with a fall 
while being cared for in a health care facility. 

23. Patient death or serious disability associated with the 
use of restraints or bedrails while being cared for in a 
health care facility. 

24. Any instance of care ordered by or provided by some- 
one impersonating a physician, nurse, pharmacist, or other 
licensed health care provider. 

25. Abduction of a patient of any age. 

26. Sexual assault on a patient within or on the grounds of 
a health care facility. 

27. Death or significant injury of a patient or staff member 
resulting from a physical assault (i.e., battery) that occurs 
within or on the grounds of a health care facility. 

28. Artificial insemination with the wrong donor sperm or 
egg. 


(2) Notify the department within forty-eight hours of 
confirmation by the psychiatric hospital when any adverse 
event has occurred using established procedures. The notice 
must include: 

(a) The psychiatric hospital's name; 

(b) The type of event identified in subsection (1) of this 
section; 

(c) The date the event was confirmed; and 

(d) Any additional contextual information the hospital 
chooses to provide. 

(3) Conduct a root cause analysis of each adverse event 
following the procedures and methods of: 

(a) The joint commission; 

(b) The department of Veterans Affairs National Center 
for Patient Safety; or 

(c) Another nationally recognized root cause analysis 
methodology found acceptable by the department; 

(4) As part of the root cause analysis, include the follow- 
ing information: 

(a) The number of patients, registered nurses, licensed 
practical nurses, and unlicensed assistive personnel present in 
the relevant patient care unit at the time the reported adverse 
event occurred; 
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(b) The number of nursing personnel present at the time 
of the adverse event who have been supplied by temporary 
staffing agencies including traveling nurses; and 

(c) The number of nursing personnel, if any, on the 
patient care unit working beyond their regularly scheduled 
number of hours or shifts at the time of the event and the 
number of consecutive hours worked by each such nursing 
personnel at the time of the adverse event. 

(5) Create and implement a corrective action plan for 
each adverse event consistent with the findings of the root 
cause analysis. Each corrective action plan must include: 

(a) How each finding will be addressed and corrected; 

(b) When each correction will be completed; 

(c) Who is responsible to make the corrections; 

(d) What action will be taken to prevent each finding 
from reoccurring; and 

(e) A monitoring schedule for assessing the effectiveness 
of the corrective action plan including who is responsible for 
the monitoring schedule; 

(6) If a psychiatric hospital determines there is no need 
to create a corrective action plan for a particular adverse 
event, provide a written explanation of the reasons for not 
creating a corrective action plan; 

(7) Complete and submit a root cause analysis report, 
within forty-five days after confirming an adverse health 
event has occurred, to the department. 


WSR 09-07-054 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 


(Economic Services Administration) 
[Filed March 11, 2009, 12:24 p.m., effective April 11, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is amending rules that describe 
eligibility requirements for the Basic Food program, allow- 
able income deductions for Basic Food, and the process of 
determining eligibility and calculating monthly benefits for 
both state and federal benefits under the Washington Basic 
Food program. 

The amendments under this filing ensure that these rules 
are consistent with the requirements of the Food and Nutri- 
tion Act of 2008, regulations under Title 7 of the Code of 
Federal Regulations, and administrative notices published by 
the United States Department of Agriculture, Food and Nutri- 
tion Service related to the supplemental nutrition assistance 
program (SNAP) or food stamp program. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-400-0040, 388-400-0045, 388-450- 
0162, and 388-450-0185. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.055, 74.04.057, 74.04.510, 74.08.090, 74.08A.120. 

Other Authority: Food and Nutrition Act of 2008, Title 
7 Part 273 of the Code of Federal Regulations. 

Adopted under notice filed as WSR 09-03-100 on Janu- 
ary 21, 2009. 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 4, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 4, Repealed 0. 

Date Adopted: March 10, 2009. 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-13-043, 
filed 6/15/06, effective 7/17/06) 


WAC 388-400-0040 Am I eligible for benefits 
through the Washington Basic Food program? The Wash- 
ington Basic Food program (Basic Food) is a nutrition pro- 
gram to help low-income individuals and families buy food. 
This rule is a summary of the rules for Basic Food. 

(1) When you apply for Basic Food, we decide who is in 
your assistance unit (AU) based on the requirements under 
WAC 388-408-0034 and 388-408-0035. 

(2) To be eligible for Basic Food benefits, your AU must 
meet the eligibility requirements of: 

(a) The most current version of the Food ((Stamp~Aetef 
4977)) and Nutrition Act of 2008; 

(b) Federal regulations adopted by the U.S. Department 
of Agriculture, Food and Nutrition Services (FNS) related to 
the supplemental nutrition assistance program (SNAP); and 

(c) Standards FNS publishes each year for income limits, 
resource limits, income deductions, and benefit amounts for 
SNAP. 

(3) To be eligible for federal Basic Food benefits, each 
AU member must meet the citizenship or alien status require- 
ments for federal benefits as described under WAC 388-424- 
0020. 

(4) An AU member who is not eligible for federal bene- 
fits may be eligible for state-funded Basic Food benefits if 
they meet the requirements described under WAC 388-400- 
0045. 

(5) To be eligible for federal or state Basic Food bene- 
fits, each AU member must: 

(a) Be a resident of the state of Washington as required 
under WAC 388-468-0005; 

(b) Meet the citizenship or alien status requirements of 
either WAC 388-424-0020 or 388-424-0025; 

(c) Give us their Social Security number as required 
under WAC 388-476-0005; 

(d) Give us proof of identity as required under WAC 
388-490-0005; 
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(e) Participate in the ((feed-stamp)) Basic Food employ- 


ment and training program ((HSE&P)-as)) (BFE&T) if 
required under chapter 388-444 WAC; and 


(f) Meet the eligibility criteria for strikers as described 
under WAC 388-480-0001. 
(6) To be eligible for Basic Food, your AU must: 


Have total monthly income before taxes and deductions at or 
under the gross monthly income standard under WAC 388- 
478-0060. We don't use income that isn't counted under 
WAC 388-450-0015 as part of your AU's gross monthly 
income; 

(b) Have net income at or under the net monthly income 
standard under WAC 388-478-0060. We subtract deductions 
allowed under WAC 388-450-0185 to determine your AU's 
net monthly income. 

(c) Have ((ceuntable)) resources we must count under 
WAC 388-470-0055 that are at or below your AU's resource 
limit under WAC 388-470-0005 ((antess-yeur AU is categer- 
ically eligible under WAC 388-414-0001)); 

((€e})) (d) Report changes of circumstances as required 
under WAC 388-418-0005; and 

(E) (e) Complete a mid-certification review and pro- 
vide proof of any changes if required under WAC 388-418- 
0011. 

(7) If your AU is categorically eligible for Basic Food 
under WAC 388-414-0001, your AU can have income over 
the gross or net income standard, and have resources over the 
resource limit and still be eligible for benefits. 

(8) If your AU has income at or under the gross income 
standard or is categorically eligible for Basic Food, we 


oe ee EN 


determine if you are eligible for Basic. Food and calculate 
your monthly benefits as described under WAC 388-450- 
0162. 

((€8))) (9) If an eligible person in your AU is elderly or 
disabled, some rules may help your AU to be eligible for 
Basic Food or to receive more Basic Food benefits. These 
include: 

(a) Resources limits and excluding certain resources 
under chapter 388-470 WAC; 

(b) An excess shelter deduction over the limit set for 
AUs without an elderly or disabled individual under WAC 
388-450-0190; 

(c) A deduction for out-of-pocket medical expenses for 
the elderly or disabled individual if they are over thirty-five 
dollars a month under WAC 388-450-0200; and 

(d) Being exempt from the gross monthly income stan- 
dard under WAC 388-478-0060. 

(©) (10) For Basic Food, elderly means a person who 
is age sixty or older; 

(€®) (11) For Basic Food, disabled means a person 
who: 

(a) Receives SSI; 

(b) Receives disability payments or blindness payments 
under Title I, II, XIV, or XVI of the Social Security Act; 

(c) Receives disability retirement benefits from a state, 
local or federal government agency because of a disability 
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considered permanent under section 221(i) of the Social 
Security Act; 

(d) Receives disability benefits from the Railroad Retire- 
ment Act under sections 2 (a)(1)(1v) and (v) and: 

(i) Meets Title XIX disability requirements; or 

(ii) Is eligible for medicare. 

(e) Receives disability-related medical assistance under 
Title XIX of the Social Security Act; 

(f) Is a veteran and receives disability payments based on 
one hundred percent disability; 

(g) Is a spouse of a veteran and: 

(i) Either needs an attendant or is permanently house- 
bound; or 

(ii) Has a disability under section 221(i) of the Social 
Security Act and is eligible for death or pension payments 
under Title 38 of the USC. 

((G4)) (2) If a person in your (A¥)) household 
attends an institution of higher education and does not meet 
the requirements to be an eligible student under WAC 388- 
482-0005, we do not count this person as a member of your 
AU under WAC 388-408-0035. 

(€) (13) If your AU currently receives food benefits 
under WASHCAP or lives on or near an Indian reservation 
and receives benefits from a tribal food distribution program 
approved by Food and Nutrition Service (FNS), your AU is 
not eligible for food assistance benefits through the Washing- 
ton Basic Food program. 

(65) C14) If ((a8)) a person in your AU ((member)) is 
ineligible for any of the following reasons, we count the inel- 
igible person's income as described under WAC 388-450- 
0140: 

(a) Able-bodied adults without dependents who are no 
longer eligible under WAC 388-444-0030; 

(b) Persons fleeing a felony prosecution, conviction, or 
confinement under WAC 388-442-0010; 

(c) Persons who do not attest to citizenship or alien status 
as defined in WAC 388-424-0001; 

(d) Persons who are ineligible aliens under WAC 388- 
424-0020; 

(e) Persons disqualified for an intentional program viola- 
tion under WAC 388-446-0015; 

(f) Persons who do not provide a Social Security number 
when required under WAC 388-476-0005; or 

(g) Persons who failed to meet work requirements under 
chapter 388-444 WAC. 


AMENDATORY SECTION (Amending WSR 03-05-028, 
filed 2/10/03, effective 4/1/03) 


WAC 388-400-0045 If I am not eligible for ((feder- 
aly—funded)) federal benefits through Washington Basic 
Food program because of my alien status, can I receive 
state-funded Basic Food? (1) If you are not eligible for fed- 
erally-funded Basic Food benefits because you do not meet 
the alien status requirements under WAC 388-424-0020, you 
may be eligible for state-funded Basic Food if you meet both 
of the following requirements: 

(a) You are a Washington state resident; and 

(b) You meet the immigrant eligibility requirements 
under WAC 388-424-0025. 
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(2) State-funded Basic Food follows the same eligibility 
tules as federally-funded Basic Food except for rules related 
to alien status. A summary of the rules for Basic Food is 
found in WAC 388-400-0040. 

(3) Some assistance units (AUs) ((mayreeetve-a-eom- 
bined_benefit of both state-and federal Basie Food benefits. 
Your AU's maximum atotmentef Basic Feed benefits 4s 
feundunder WAC 388-478-0066)) include both people who 
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(c) Your benefit level is the payment standard and autho- 
rized additional requirements minus your ((assistanee-aHt's)) 
AU's countable income. 

(4) For Basic Food, if you meet all other eligibility 
requirements for the program under WAC 388-400-0040, we 
determine if you meet the income requirements for benefits 
and calculate your AU's monthly benefits as specified under 
Title 7 Part 273 of code of federal regulations for the supple- 


are eligible for federal Basic Food benefits and those who are 


mental nutrition assistance program (SNAP). The process is 


eligible for state-funded benefits. In these cases, we deter- 


described in brief below: 


mine the federal and state portion of your Basic Food benefits 
by applying the following process to the monthly benefit cal- 
culation under WAC 388-450-0162: 

(a) We calculate your AU's monthly benefits as if all the 
eligible persons in your AU could receive benefits under the 
federal program; and 

(b) We then calculate the monthly benefits for the per- 
sons in your AU who are eligible for federal benefits. 


If step A is more 
than step B 


If step B is more 
than step A 


Your AU receives: 


e Federal benefits in the 
amount calculated using 


Your AU receives federal 
benefits in the amount cal- 


culated using step (b). 


step (b); and 


e State-funded benefits for 
the difference between the 
amount calculated using 
step (a) and step (b). 


AMENDATORY SECTION (Amending WSR 08-15-009, 
filed 7/3/08, effective 8/3/08) 


WAC 388-450-0162 How does the department count 
my income to determine if my assistance unit is eligible 
and calculate the amount of my cash and Basic Food ben- 
efits? (1) Countable income is all income your assistance unit 
(AU) has after we subtract the following: 

(a) Excluded or disregarded income under WAC 388- 
450-0015; 

(b) For cash assistance, earned income incentives and 
deductions allowed for specific programs under WAC 388- 
450-0170 and 388-450-0175; 

(c) For Basic Food, deductions allowed under WAC 
388-450-0185; and 

(d) ((AHeeatiens)) Income we allocate to someone out- 
side of the assistance unit under WAC 388-450-0095 through 
388-450-0160. 

(2) Countable income includes all income that we must 
deem or allocate from financially responsible persons who 
are not members of your ((assistanee-anit)) AU under WAC 
388-450-0095 through 388-450-0160. 

(3) For cash assistance: 

(a) We compare your countable income to the payment 
standard in WAC 388-478-0020 and 388-478-0030. 

(b) You are not eligible for benefits when your ((assis- 
tanceunit's)) AU's countable income is equal to or greater 
than the payment standard plus any authorized additional 
requirements. 
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Hon we determine if your AU is income eligible for Basie 


Food: 

(i) ((Hyeurassistance-unitis_eategorteally eligible for 
Basie Food mder WAC 388-414-0004 your assistaneeinit 
cant have income over the-gress-or-netineemestandardand 

; )) We compare your AU's total 
monthly income to the gross monthly income standard under 
WAC 388-478-0060. We don't use income that isn't counted 
under WAC 388-450-0015 as a part of your gross monthly 
income. 

(ii) (At ether-assistance-units must have income-at- or 
belowthe -eress-and net incomestandards-asrequired)) We 
then compare your AU's countable monthly income to the net 
income standard under WAC 388-478-0060 ((te-be-ehgible 
for-benefits)). 

(A) If your AU is categorically eligible for Basic Food 
under WAC 388-414-0001, your AU can have income over 
the gross or net income standard and still be eligible for ben- 
efits. 

(B) If your AU includes a person who is sixty years of 
age or older or has a disability, your AU can have income 
over the gross income standard, but must have income under 
the net income standard to be eligible for benefits. 

(C) All other AUs must have income at or below the 
gross and net income standards as required under WAC 388- 
478-0060 to be eligible for Basic Food. 

(b) ((Yeurbenefittevel 4sthe-maximumalotmentin 
WAC 388-478-0060-minis thity percent of your-countable 
income)) How we calculate your AU's monthly Basic Food 
benefits: 

(i) We start with the maximum allotment for your AU 
under WAC 388-478-0060. 

(ii) We then subtract thirty percent of your AU's count- 
able income from the maximum allotment and round the ben- 
efit down to the next whole dollar to determine your monthly 
benefit. 

(iii) If your AU is eligible for benefits and has one or two 
persons, your AU will receive at least the minimum allotment 
as described under WAC 388-412-0015, even if the monthly 
benefit we calculate is lower than the minimum allotment. 


AMENDATORY SECTION (Amending WSR 08-24-051, 
filed 11/25/08, effective 12/26/08) 


WAC 388-450-0185 What income deductions does 
the department (( 


)) allow when deter- 
mining if ĮI am eligible for food benefits and the amount of 
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my monthly benefits? ((We-subtract the folowing amounts 


we-determine-your Baste Food benefit amount)) We deter- 
mine if your assistance unit (AU) is eligible for Basic Food 
and calculate your monthly benefits according to require- 
ments of the Food and Nutrition Act of 2008 and federal reg- 
ulations related to the supplemental nutrition assistance pro- 
gram (SNAP). 

These federal laws allow us to subtract only the follow- 
ing amounts from your AU's total monthly income to deter- 
mine your countable monthly income under WAC 388-450- 
0162: 

(1) A standard deduction based on the number of people 
in your AU under WAC 388-408-0035: 


Eligible and ineligible 


AU members Standard deduction 


1 $144 
2 $144 
3 $144 
4 $147 
5 $172 
6 or more $197 


(2) Twenty percent of your AU's gross earned income 
(earned income deduction); 

(3) Your AU's expected monthly dependent care expense 
needed for an AU member to: 

(a) Keep work, look for work, or accept work; 

(b) Attend training or education to prepare for employ- 
ment; or 

(c) Meet employment and training requirements under 
chapter 388-444 WAC. 

(4) Medical expenses over thirty-five dollars a month 
owed or anticipated by an elderly or disabled person in your 
AU as allowed under WAC 388-450-0200. 

(5) Legally obligated current or back child support paid 
to someone outside of your AU: 

(a) For a person who is not in your AU; or 

(b) For a person who is in your AU to cover a period of 
time when they were not living with you. 

(6) A portion of your shelter costs as described in WAC 
388-450-0190. 


WSR 09-07-058 
PERMANENT RULES 
PROFESSIONAL EDUCATOR 
STANDARDS BOARD 
[Filed March 12, 2009, 8:43 a.m., effective April 12, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: When the professional educator standards 
board (PESB) took over rule authority for chapter 181-86 
WAC, the title of this section did not get updated. Therefore 
a technical change is needed to replace state board of educa- 
tion (SBE) with PESB. 

Citation of Existing Rules Affected by this Order: 
Amending chapter 181-86 WAC. 
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Statutory Authority for Adoption: 
RCW. 

Adopted under notice filed as WSR 08-19-045 on Sep- 
tember 11, 2008. 

A final cost-benefit analysis is available by contacting 
David Brenna, 600 Washington Street, Room 252, Olympia, 
WA 98504, phone (360) 725-6238, fax (360) 586-4548, e- 
mail david.brenna@k12.wa.us. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 11, 2009. 


Chapter 28A.410 


David Brenna 
Legislative and Policy Coordinator 


AMENDATORY SECTION (Amending WSR 06-14-010, 
filed 6/22/06, effective 7/23/06) 


WAC 181-86-155 Appeal procedure to ((SBE)) 
PESB. Any person whose certificate has been suspended or 
revoked by the superintendent of public instruction in accor- 
dance with the procedures of this chapter may appeal that 
decision to the professional educator standards board by fil- 
ing a notice of appeal with the superintendent of public 
instruction or the secretary of the professional educator stan- 
dards board within thirty calendar days of the date of mailing 
the decision of the superintendent of public instruction. 
Review by the professional educator standards board shall be 
conducted as follows: 

(1) Review shall be conducted by the professional educa- 
tor standards board at its next scheduled meeting following 
notice of appeal unless either the appellant or the superinten- 
dent of public instruction requests an extension of the review 
to the following next scheduled meeting. 

(2) Review conducted by the professional educator stan- 
dards board shall be confined to the record, except that in 
cases of alleged irregularities in procedures before the super- 
intendent of public instruction, not shown in the record, testi- 
mony thereon shall be taken before the professional educator 
standards board. 

(3) The record shall include written briefs submitted. 

(4) Oral argument will be permitted if fifteen days 
advance notice is given to the secretary of the professional 
educator standards board. 

(5) The professional educator standards board will be 
assisted in its deliberations and its final order by an assistant 
attorney general who has not been involved in any prior pro- 
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ceeding related to the previous administrative order by the 
superintendent of public instruction. 

(6) The professional educator standards board may 
affirm the decision of the superintendent of public instruc- 
tion, remand the matter for further proceedings, modify the 
decision, or reverse the decision. 

(7) If the decision of the professional educator standards 
board is to modify or reverse the decision of the superinten- 
dent of public instruction or to remand the matter for further 
proceedings, the professional educator standards board shall 
state its reasons in a written order. 

(8) The final order of the professional educator standards 
board shall be by written order, attested by the secretary of 
the professional educator standards board, and sent to the 
appellant by certified mail within ten calendar days of the 
final decision by the professional educator standards board. 
In addition, persons aggrieved by a final order shall be 
advised of their right to judicial review pursuant to RCW 
34.05.570. 


WSR 09-07-059 
PERMANENT RULES 
PROFESSIONAL EDUCATOR 
STANDARDS BOARD 
[Filed March 12, 2009, 8:54 a.m., effective April 12, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This rule change removes outdated rules on the 
endorsements changed under chapter 28A.410 RCW. All 
certification endorsements no longer issued are removed 
from chapters 181-79A and 181-82 WAC and redefined by 
the professional educator standards board. 

Citation of Existing Rules Affected by this Order: 
Repealing chapters 181-79A and 181-82 WAC. 

Statutory Authority for Adoption: Chapter 28A.410 
RCW. 

Adopted under notice filed as WSR 08-19-011 on Sep- 
tember 4, 2008. 

A final cost-benefit analysis is available by contacting 
David Brenna, 600 Washington Street, Room 252, Olympia, 
WA 98504, phone (360) 725-6238, fax (360) 586-4548, e- 
mail david.brenna@k12.wa.us. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 98. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 98. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 
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Date Adopted: March 11, 2009. 


REPEALER 


David Brenna 


Legislative and Policy Coordinator 


The following sections of the Washington Administra- 


tive Code are repealed: 


WAC 181-79A-299 
WAC 181-79A-300 
WAC 181-79A-302 


WAC 181-79A-304 


WAC 181-79A-306 


WAC 181-79A-308 


WAC 181-79A-310 


WAC 181-79A-312 


WAC 181-79A-315 


WAC 181-79A-317 


WAC 181-79A-320 


WAC 181-79A-322 


WAC 181-79A-324 


WAC 181-79A-326 


WAC 181-79A-328 


WAC 181-79A-330 


WAC 181-79A-332 


WAC 181-79A-333 


WAC 181-79A-334 


Transition policies. 
Certificate endorsement. 


Authorized endorsement for 
teachers. 


Minimum preparation for 
endorsements for teachers. 


Subject area endorsement 
recommendations by col- 
leges and universities. 


Endorsement by examina- 
tion. 


Subject area endorsements 
through SPI. 


Award of college or univer- 
sity credit hours for experi- 
ence. 


In-service in lieu of college 
and university credit hours. 


Evaluation of in-service in 
lieu of college and university 
credit hours by PEAC. 


Agriculture education—Sub- 
ject area endorsements. 


Anthropology—Subject area 
endorsement. 


Art—Subject area endorse- 
ment. 


Bilingual education—Sub- 
ject area endorsement. 


Biology—Subject area 
endorsement. 


Business education—Subject 
area endorsement. 


Chemistry—Subject area 
endorsement. 


Comparative religion—Sub- 
ject area endorsement. 


Instructional technology (for- 
merly computer science)— 
Subject area endorsement. 


WAC 181-79A-336 


WAC 181-79A-338 


WAC 181-79A-340 


WAC 181-79A-342 


WAC 181-79A-344 


WAC 181-79A-346 


WAC 181-79A-348 


WAC 181-79A-350 


WAC 181-79A-352 


WAC 181-79A-354 


WAC 181-79A-356 


WAC 181-79A-358 


WAC 181-79A-360 


WAC 181-79A-362 


WAC 181-79A-364 


WAC 181-79A-366 


WAC 181-79A-368 


WAC 181-79A-370 


WAC 181-79A-372 


WAC 181-79A-374 
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Designated foreign lan- 
guage—Subject area 
endorsement. 


Drama—Subject area 
endorsement. 


Early childhood education, 
regular—Subject area 
endorsement. 


Early childhood education, 
special education—Subject 
area endorsement. 


Earth science—Subject area 
endorsement. 


Economics— 
Subject area endorsement. 


Elementary education—Sub- 
ject area endorsement. 


English—Subject area 
endorsement. 


English as a second lan- 
guage—Subject area 
endorsement. 


English/language arts— 
Broad subject area endorse- 
ment. 


Geography—Subject area 
endorsement. 


Health—Subject area 
endorsement. 


History—Subject area 
endorsement. 


Family and consumer sci- 
ences education (formerly 
home and family life educa- 
tion)—Subject area endorse- 
ment. 


Technology education (for- 
merly industrial arts}—Sub- 
ject area endorsement. 


Marketing education—Sub- 
ject area endorsement. 


Journalism—Subject area 
endorsement. 


Learning resources—Sub- 
ject area endorsement. 


Mathematics—Subject area 
endorsement. 


Music—Broad subject area 
endorsement. 
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WAC 181-79A-376 


WAC 181-79A-378 


WAC 181-79A-379 


WAC 181-79A-380 


WAC 181-79A-382 


WAC 181-79A-384 


WAC 181-79A-386 


WAC 181-79A-388 


WAC 181-79A-390 


WAC 181-79A-392 


WAC 181-79A-394 


WAC 181-79A-396 


WAC 181-79A-398 
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Choral music—Subject area 
endorsement. 


Instrumental music—Subject 
area endorsement. 


Philosophy—Subject area 
endorsement. 


Physical education—Subject 
area endorsement. 


Physics—Subject area 
endorsement. 


Political science—Subject 
area endorsement. 


Psychology—Subject area 
endorsement. 


Reading—Subject area 
endorsement. 


Science—Broad subject area 
endorsement. 


Sociology—Subject area 
endorsement. 


Social studies—Broad sub- 
ject area endorsement. 


Special education—Subject 
area endorsement. 


Speech—Subject area 
endorsement. 


The following sections of the Washington Administra- 


tive Code are repealed: 


WAC 181-82-202 
WAC 181-82-204 
WAC 181-82-210 


WAC 181-82-215 
WAC 181-82-300 


WAC 181-82-303 


WAC 181-82-304 


WAC 181-82-307 


WAC 181-82-308 


Certificate endorsements. 
Endorsement requirements. 


Primary and supporting 
endorsements. 


Implementation policies. 


Bilingual education—All 
levels, (supporting). 


Designated arts: Dance—All 
levels, primary. 


Designated arts: Dance—All 
levels (supporting). 


Designated arts: Drama— 
All levels, primary. 


Designated arts: Drama— 
All levels, supporting. 
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WAC 181-82-310 


WAC 181-82-311 


WAC 181-82-312 


WAC 181-82-313 


WAC 181-82-314 


WAC 181-82-315 


WAC 181-82-316 


WAC 181-82-317 


WAC 181-82-318 


WAC 181-82-319 


WAC 181-82-320 


WAC 181-82-321 


WAC 181-82-322 


WAC 181-82-324 


WAC 181-82-326 


WAC 181-82-328 


WAC 181-82-330 


WAC 181-82-331 


WAC 181-82-332 


WAC 181-82-334 


WAC 181-82-335 
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Designated arts: Choral, 
instrumental, or general 
music—A\Il levels, primary. 


Designated arts: Choral, 
instrumental, or general 
music—AII levels, support- 
ing. 


Designated arts: Visual 
arts—AII levels, primary. 


Designated arts: Visual 
arts—AII levels, supporting. 


Designated science: Biol- 
ogy—Secondary, primary. 


Designated science: Biol- 
ogy—Secondary, supporting. 


Designated science: Chemis- 
try—Secondary, primary. 


Designated science: Chemis- 
try—Secondary, supporting. 


Designated science: Earth 
science—Secondary, pri- 
mary. 


Designated science: Earth 
science—Secondary, sup- 
porting. 


Designated science: Phys- 
ics—Secondary, primary. 


Designated science: Phys- 
ics—Secondary, supporting. 


Designated career and tech- 
nical education—Secondary, 


primary. 
Designated world lan- 
guages—All levels, primary. 


Designated world lan- 
guages—All levels, support- 
ing. 


Early childhood education— 
Primary. 

Early childhood education— 
Supporting. 

Early childhood special edu- 
cation—Primary. 


Elementary education—Pri- 
mary. 


English—Secondary, pri- 
mary. 


English—Secondary, sup- 
porting. 
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WAC 181-82-336 


WAC 181-82-338 


WAC 181-82-339 


WAC 181-82-340 


WAC 181-82-341 


WAC 181-82-342 


WAC 181-82-343 


WAC 181-82-344 


WAC 181-82-346 


WAC 181-82-348 


WAC 181-82-349 


WAC 181-82-350 
WAC 181-82-352 


WAC 181-82-354 


WAC 181-82-355 


WAC 181-82-356 


WAC 181-82-360 


English/language arts—Sec- 
ondary, primary. 


English as a second lan- 
guage—All levels, primary. 


English as a second lan- 
guage—All levels, support- 
ing. 

Health/fitness—All levels, 
primary. 
Health/fitness—AII levels, 
supporting. 
History—Secondary, pri- 
mary. 
History—Secondary, sup- 
porting. 

Library media—AIll levels, 
primary. 

Library media—AIll levels, 
supporting. 
Mathematics—Secondary, 
primary. 
Mathematics—Secondary, 
supporting. 

Middle level, primary. 
Reading—All levels, pri- 
mary. 

Reading—All levels, sup- 
porting. 
Science—Secondary, pri- 
mary. 

Social studies—Secondary, 
primary. 


Special education—All lev- 
els, primary. 


WSR 09-07-063 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
[Filed March 12, 2009, 2:18 p.m., effective April 12, 2009] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: To align rule with national standards and new 


system requirements; changing the file time assigned to 
records delivered by postal service; describing acceptable 
means of communication; and clarifying the only means to 
indicate that a debtor is a transmitting utility. 


Citation of Existing Rules Affected by this Order: 


Amending WAC 308-390-102. 


Statutory Authority for Adoption: RCW 62A.9A-526. 
Other Authority: Chapters 60.68, 60.13, 9A.82 RCW. 


Washington State Register, Issue 09-07 


Adopted under notice filed as WSR 09-04-079 on Febru- 
ary 3, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: March 12, 2009. 


Nancy Skewis 


Administrator 


AMENDATORY SECTION (Amending WSR 04-15-100, 
filed 7/19/04, effective 8/19/04) 


WAC 308-390-102 Means to deliver UCC records 
((delivery)) and time of filing. UCC ((decuments)) records 
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(4) Electronic mail and telefacsimile delivery((—te+the 
Sl Fee! iadd othe fli fee's fax fili 
telephone- number )) are not accepted. 

(5) Electronic filing. ((Financing—statements)) UCC 
records may be ((entered-on-Hine-after Faby, 2004+ 2s 
deseribed in WAC 308-390-313 and 308-390-315)) transmit- 
ted electronically using the XML Format prescribed by the 


filing office. ane time of filing bf a AEri ua runes 


na y)) 
UCC ene delivered oe tins method is the ne ((that)) the 
filing office's information management system ((anabyzesthe 
relevanttransmissien,)) determines that all the required ele- 
ments of the transmission have been received in ((a)) the 
required format((and-acknowledges-acceptance tothat sys- 
tem)). 

(6) Direct web page data entry. UCC records may be 
delivered by on-line data entry using the filing office's web 
site on the internet. The file time for a UCC record delivered 
by this method is the time the entry of all required elements 
of the UCC record in the proper format is acknowledged by 
the on-line entry system. 

(7) Means of communication. Regardless of the method 
of delivery, information in UCC records communicated to the 
filing office must be machine-readable and only in the form 
of characters included in the American National Standards 
Institute (ANSI) character set 0-255. Handwriting is not an 
acceptable means of completing any UCC form. 

(8) Transmitting utility. The only means to indicate to 
the filing office that an initial financing statement is being 


may be tendered for filing at the filing office as follows: 


(1) Personal delivery, at the filing office's street address 
between ((8:39)) 8:00 a.m. and ((4:39)) 5:00 p.m., Monday 
through Friday except state holidays. The file time for a UCC 
((decument)) record delivered by this method is when the 
UCC ((deecement)) record is ((reeetved)) first examined by 
((the)) a filing ((effee+t)) officer for processing, even though 
the UCC ((decument)) record may not yet have been 
accepted for filing and subsequently may be rejected((})). 


(2) ((Express—-matl delivery,at the fine office's street 
address-durine resular_business -heurs—Fhe fle time fora 
a aca Bk ee oo 


ee eee ee ke ee 
have-afiling time-of 5:00 pom: en the nextday the fine 

-)) Courier delivery at the filing 
office's street address. Delivery by courier is considered per- 
sonal delivery under subsection (1) of this section and the 
same rules apply. 

(3) Postal service delivery, to the filing office's mailing 
address. The file time for a UCC ((decument)) record deliv- 
ered by this method is ((5:00-pan—onthe-dayof delivery) 
when the UCC record is first examined by a filing officer for 
processing, even though the UCC ((deeument)) record may 
not yet have been accepted for filing and subsequently may 
be ((subsequenthy)) rejected((9)). ((AUEC decument dela— 
ered aterresular business hours-oF on aday the fiingotiee 


the-next-day-the filing offiec-is-openforbusiness-)) 


filed against a debtor that is a transmitting utility, in order to 
affect the filing office's determination of lapse date, is to 
check the appropriate box on a UCC1 Addendum filed with 
the initial financing statement or by transmitting the informa- 
tion in the proper field in an electronic filing of the initial 
financing statement. 


WSR 09-07-070 
PERMANENT RULES 
LIQUOR CONTROL BOARD 
[Filed March 13, 2009, 11:28 a.m., effective April 13, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: As part of the liquor control board's on-going 
rules review process, chapter 314-60 WAC has been 
reviewed for relevance, clarity, and accuracy. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 314-60-020, 314-60-030, 314-60-050, 314- 
60-060, 314-60-105, 314-60-120, 314-60-130 and 314-60- 
140; and amending WAC 314-60-010, 314-60-040, 314-60- 
070, 314-60-080, 314-60-090, 314-60-100, and 314-60-110. 

Statutory Authority for Adoption: RCW 66.08.030, 
34.05.220, 42.56.40 [42.56.040]. 

Adopted under notice filed as WSR 09-03-076 on Janu- 
ary 15, 2009. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 314-60-100(2), a reference to RCW 42.56.- 
070 was added to the language. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 3, Amended 8, Repealed 8. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 3, 
Amended 8, Repealed 8. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 11, 2009. 


Lorraine Lee 
Chairman 


AMENDATORY SECTION (Amending WSR 94-03-060, 
filed 1/14/94, effective 2/14/94) 


WAC 314-60-010 Purpose—Washington state liquor 
control board. ((()) The purposes of this chapter ((#s)) are 
to ((eomphoviththe_provisions-of chapter 4217 REW deat 


@)-Fhe"Washinetoen state aver control beard" purs- 
antte RCW 66.08.01 and 66.08.0114, consists of three mem- 


> > 3 


the—“beard-"_Where-appropriate, the term 


te-as 


(1) Describe the organization of the liquor control board 
(LCB); 

(2) Ensure that LCB complies with laws governing the 
disclosure (release) of public records; and 

(3) Explain how an individual or organization can obtain 
public records. 


NEW SECTION 


WAC 314-60-015 Agency description—Contact 
information—Public records officer. (1)(a) The board is an 
agency created to exercise the police power of the state in 
administering and enforcing all of the laws and regulations 
relating to alcoholic beverage control (Title 66 RCW). The 
board issues licenses to persons who handle liquor; collects 
taxes imposed on liquor; and distributes and sells spirituous 
liquor. 

(b) The board is responsible for enforcing laws prevent- 
ing access to tobacco products by persons under the age of 
eighteen years (chapter 70.155 RCW). The board enforces 
the tobacco tax laws and the department of revenue adminis- 
ters tobacco tax laws (chapters 82.24 and 82.26 RCW). 

(2) The "Washington state liquor control board" or 
"board" pursuant to RCW 66.08.012 and 66.08.014, consists 
of three members appointed by the governor with the consent 
of the senate, for terms of six years that are staggered so that 
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an appointment or reappointment is made every two years. 
Where appropriate, the term "board" also refers to the staff 
and employees of the Washington state liquor control board. 

(3) The board delegates certain administrative functions 
to an administrative director appointed by the board. 

(4) The Washington state liquor control board is orga- 
nized into six divisions: 

(a) The director's office; 

(b) Licensing and regulation; 

(c) Enforcement and education; 

(d) Administrative services; 

(e) Business enterprise; and 

(f) Human resources. 

(5)(a) The administrative offices of the Washington state 
liquor control board are located at 3000 Pacific Avenue 
Southeast, Olympia, Washington 98504-3080. 

(b) LCB staff is also located at: 

(i) The distribution center, 4401 East Marginal Way 
South, Seattle, Washington; 

(ii) State liquor stores in areas throughout the state; and 

(iii) Enforcement offices maintained in major cities 
throughout the state. 

(c) LCB contracts with individuals to sell liquor on com- 
mission. These contract liquor stores are located in areas 
throughout the state. 

(d) Exact locations of state liquor stores, contract liquor 
stores, enforcement offices, and contact number are located 
on the LCB home page at www.liq.wa.gov. 

(6) Any person wishing to access LCB public records 
should contact the LCB's public records officer: 


Public Records Officer 

Liquor Control Board 

3000 Pacific Avenue Southeast 
Olympia, Washington 98504 
360-664-1714 

Fax 360-664-9689 

e-mail publicrecords@liq.wa.gov 


Information is also available on the LCB web site at 
www.liq.wa.gov. 

(7) The public records officer will oversee compliance 
with the act and the implementation of the LCB's rules and 
regulations regarding release of public records, coordinating 
the staff of the public records unit and the LCB employees in 
this regard, and generally coordinating compliance by the 
LCB with the public records disclosure requirements of chap- 
ter 42.56 RCW. The public records officer will provide the 
"fullest assistance" to requestors; create and maintain for use 
by the public and LCB officials an index to public records of 
the LCB; ensure that public records are protected from dam- 
age or disorganization; and to prevent public records requests 
from causing excessive interference with essential functions 
of the LCB. 


AMENDATORY SECTION (Amending WSR 02-10-006, 
filed 4/19/02, effective 5/20/02) 


WAC 314-60-040 Operations and procedure. The 
general course and method by which the operations of the 
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board are channeled and determined are illustrated by the fol- 
lowing: 

(1) An organizational chart is available from the board's 
public records office which illustrates the general structure 


((and-eempesition)) of the board's operations. 

(2) Board procedures relating to hearings involving 
alleged violations of the liquor act and/or revised rules and 
regulations of the board are covered in chapter ((344-04)) 
314-42 WAC ((andin chapter 314-08 WAC Practice and pre- 
eedure)). 

(a) General information pertaining to formal hearings is 
available from the board's public records office. 

(b) Forms of notice of board action proposing to suspend 
a liquor license are available from the board's public records 
office. 

(3) Pursuant to the requirements of the Open Public 
Meetings Act (chapter 42.30 RCW) all determinations and 
business of the board, except matters which are exempt from 
the act under RCW 42.30.140, or properly conducted in exec- 
utive session, pursuant to RCW 42.30.110, will be made and 
conducted in meetings open to the public. The board holds 
regular meetings as published with the office of the code 
reviser per RCW ((43:30-075-42:36-075})) 42.30.075 and as 
published on the board's internet site at www.liq.wa.gov. 


Generally, the ((beard's+egularmeetinges-are held on 
Wednesdays—t is the board's intent te_held its resular board 


nue-Southeast Olympia Washineten)) board will sondia 
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(c) Administrative staff manuals and instructions to staff 
that affect a member of the public. 

(d) Planning policies and goals, and interim and final 
planning decisions. 

(e) Factual staff reports and studies, factual consultant's 
reports and studies, scientific reports and studies, and any 
other factual information derived from tests, studies, reports 
or surveys, whether conducted by public employees or oth- 
ers. 

(£) Correspondence, and materials referred to therein, by 
and with the agency relating to any regulatory, supervisory or 
enforcement responsibilities of the agency, whereby the 
agency determines, or opines upon, or is asked to determine 
or opine upon, the rights of the state, the public, a subdivision 
of state government, or of any private party. 

(3) Organization of records. The LCB will maintain its 
records in a reasonably organized manner. The LCB will 
take reasonable actions to protect records from damage and 
disorganization. A requestor shall not take LCB records from 
LCB offices without the permission of the public records 
officer. A variety of records is available on the LCB web site 
at www.lig.wa.gov. Requestors are encouraged to view the 
documents available on the web site prior to submitting a 


records request. 


AMENDATORY SECTION (Amending WSR 94-03-060, 
filed 1/14/94, effective 2/14/94) 


WAC 314-60-080 Making requests for public 


records. (Ger aceordance-with requirements of chapter 42.47 
REW that agencies-_preventnreasonable vasions-of prt 


business at regular meetings on Monday, Tuesday, and 


Wednesday of each week at a place and time selected by the 
board and published with the Washington State Register and 


ate ee 


Be A publie-reeords-may be-obiained-by-members-of 


posted on the liquor control board web site. Occasionally the 


the-publieat the main 


board may deem it necessary to conduct business on a Thurs- 
day and/or Friday, during these occasions, stakeholder notifi- 
cation will occur. For scheduling purposes, it is the board's 
intent to schedule petitions, take public testimony, take rule 
making actions, and adopt resolutions at its regular Wednes- 
day board meetings. 


AMENDATORY SECTION (Amending Order 22, filed 
4/17/73, effective 5/18/73) 


WAC 314-60-070 ((Offiee-hours-)) Availability of 
public records. (1) Hours for inspection of records. Public 
records ((shall be)) are available for inspection and copying 
at the main office of the board during ((its-eustomary office )) 
normal business hours((: 

office hours-shal be)) of the LCB, Monday 
through Friday, from 8 a.m. to ((reer-andfremt_pan-te)) 4 
p.m., ((MendaythroughFriday;)) excluding legal holidays. 

(2) Records index. An index of public records is avail- 
able for use by members of the public, including: 

(a) Final opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudication of cases. 

(b) Those statements of policy and interpretations of pol- 
icy, statute and the constitution which have been adopted by 
the agency. 


+)) An individual may request a 
public record orally or in writing. The board encourages that 
all public record requests be in writing and may be sent via e- 
mail. 

(1) (A requestnay—be-maden-weiting.)) A form pre- 
scribed by the board ((shalbe)) is available at its main office. 
The written request or prescribed form shall be submitted or 
presented to the public records officer((-erte-anymemberof 
the-beard's-staff +f the public records officeris not available, 
atthe-main office-_of the board -durins customary office 
heurs)). The request ((skaH)) should include the following 
information: 

(a) The name ((and)), organization, mailing address, 
telephone number, fax number, and e-mail address of the per- 
son requesting the record. 

(b) The time of day and calendar date on which the 
request was received at the main office of the board. 

(c) ((Fhe-nature-ofthe request.)) A detailed description 
of the public record being requested. 

(d) If the matter requested is referenced within the cur- 
rent index maintained by the board, a reference to the 
requested record as described. 


(e) ( 
eurrentindexan appropriate deseription 
P The address where copies of the 
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record are to be mailed, or that the requestor wants to exam- 
ine the record at the LCB. 

(2) (Grralleasesvhich amember ofthe publics mak- 
ing-arequestit shall be the-obligation of the public records 


2 


the-member-ofthe _public in appropriately identifying the 
public record requested.) If the public records officer accepts 
a request other than in writing, he or she will confirm receipt 
of the information and the substance of the request in writing. 

(3) If the requestor wishes to have copies of the records 
made instead of simply inspecting them, he or she should so 
indicate and make arrangements to pay for copies of the 
records or a deposit. Standard photocopies will be provided 
at fifteen cents per page. (See WAC 314-60-090.) 

(4) When it appears that a request for a record is made by 
or on behalf of a party to a lawsuit or a controversy to which 
the board is also a party (or when a request is made by or on 
behalf of an attorney for a party) the request shall be referred 
to the assistant attorney general assigned to the board for an 
appropriate response. 


NEW SECTION 


WAC 314-60-085 Processing public records 
requests. (1) The public records officer will process requests 
in the order allowing the most requests to be processed in the 
most efficient manner. 

(2) Acknowledging receipt of request. Within five 
business days of receipt of the request, the public records 
officer will do one or more of the following: 

(a) Make the records available for inspection and copy- 
ing; 

(b) If copies are requested and payment of a deposit for 
copies, if any, is made or terms of payment agreed upon, send 
the copies to the requestor; 

(c) Provide a reasonable estimate of when records will be 
available; or 

(d) If the request is unclear or does not sufficiently iden- 
tify the requested records, request clarification from the 
requestor. Such clarification may be requested and provided 
by telephone. The public records officer may revise the esti- 
mate of when records will be available; or 

(e) Deny the request. 

(3) Protecting the rights of others. If the requested 
records contain information that may affect rights of others 
and may be exempt from disclosure, the public records 
officer may, prior to providing the records, give notice to 
such others whose rights may be affected by the disclosure. 
Such notice should be given so as to make it possible for 
those other persons to contact the requestor and ask him or 
her to revise the request, or, if necessary, seek an order from 
a court to prevent or limit the disclosure. The notice to the 
affected persons will include a copy of the request. 

(4) Records exempt from disclosure. Some records are 
exempt from disclosure, in whole or in part. If the LCB 
believes that a record is exempt from disclosure and should 
be withheld, the public records officer will state the specific 
exemption and provide a brief explanation of why the record 
or a portion of the record is being withheld. If only a portion 
of a record is exempt from disclosure, but the remainder is 
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not exempt, the public records officer will redact the exempt 
portions, provide the nonexempt portions, and indicate to the 
requestor why portions of the record are being redacted. 

(5) Inspection of records. 

(a) Consistent with other demands, the LCB shall 
promptly provide space to inspect public records. No mem- 
ber of the public may remove a document from the viewing 
area or disassemble or alter any document. The requestor 
shall indicate which documents he or she wishes the agency 
to copy. 

(b) The requestor must claim or review the assembled 
records within thirty days of the LCB's notification to him or 
her that the records are available for inspection or copying. 
The agency will notify the requestor in writing of this 
requirement and inform the requestor that he or she should 
contact the agency to make arrangements to claim or review 
the records. If the requestor or a representative of the 
requestor fails to claim or review the records within the 
thirty-day period or make other arrangements, the LCB may 
close the request and refile the assembled records. Other 
public records requests can be processed ahead of a subse- 
quent request by the same person for the same or almost iden- 
tical records, which can be processed as a new request. 

(6) Providing copies of records. After inspection is 
complete, the public records officer shall make the requested 
copies or arrange for copying. 

(7) Providing records in installments. When the 
request is for a large number of records, the public records 
officer will provide access for inspection and copying in 
installments, if he or she reasonably determines that it would 
be practical to provide the records in that way. If, within 
thirty days, the requestor fails to inspect the entire set of 
records or one or more of the installments, the public records 
officer or designee may stop searching for the remaining 
records and close the request. 

(8) Completion of inspection. When the inspection of 
the requested records is complete and all requested copies are 
provided, the public records officer will indicate that the LCB 
has completed a diligent search for the requested records and 
made any located nonexempt records available for inspec- 
tion. 

(9) Closing withdrawn or abandoned request. When 
the requestor either withdraws the request or fails to fulfill his 
or her obligations to inspect the records or pay the deposit or 
final payment for the requested copies, the public records 
officer will close the request and indicate to the requestor that 
the LCB has closed the request. 

(10) Later discovered documents. If, after the LCB has 
informed the requestor that it has provided all available 
records, the LCB becomes aware of additional responsive 
documents existing at the time of the request, it will promptly 
inform the requestor of the additional documents and provide 
them on an expedited basis. 


NEW SECTION 


WAC 314-60-087 Processing public records 
requests—Electronic records. (1) Requesting electronic 
records. The process for requesting electronic public records 
is the same as for requesting paper public records. 
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(2) Providing electronic records. When a requestor 
requests records in an electronic format, the public records 
officer will provide the nonexempt records or portions of 
such records that are reasonably locatable in an electronic 
format that is used by the agency and is generally commer- 
cially available, or in a format that is reasonably translatable 
from the format in which the agency keeps the record. Costs 
for providing electronic records are governed by WAC 314- 
60-090. 

(3) Customized access to data bases. With the consent 
of the requestor, the agency may provide customized access 
under RCW 43.105.280 if the record is not reasonably locat- 
able or not reasonably translatable into the format requested. 
The LCB may charge a fee consistent with RCW 43.105.280 
for such customized access. 


AMENDATORY SECTION (Amending Order 22, filed 
4/17/73, effective 5/18/73) 


WAC 314-60-090 ((Cepying-)) Costs of providing 
copies of public records. (1) No fee shall be charged for the 


inspection of public records. (Fhe board will impese-a-rea- 
sonable charee for providine copies-of 


(2) After the first one hundred free copies, the board 
charges one or more of the following fees for copies of public 
records: 

(a) Up to fifteen cents per page for black and white pho- 
tocopies of a record; 

(b) The actual cost of manuals, blueprints, and other non- 
printed materials such as CDs, audio tapes, or video tapes: 

(c) Up to fifteen cents per page for scanning existing 
WSLCB paper or other nonelectronic records. There will be 
no charge for e-mailing electronic records to a requestor, 
unless a scanning fee applies; and 

(d) The cost of postage, when items are mailed. (See 


RCW 42.56.070.) 


AMENDATORY SECTION (Amending Order 56, filed 
5/31/77, effective 7/1/77) 


WAC 314-60-100 Exemptions. (1) ((Fhebeard 
reserves_the tight te determine that a public record requested 
in-aceordance-with the procedures outiined in WAC 314-60- 


hapter 4247 REW. 
@)r-additten,_pursuantte—chapter 4217 REW_the 
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inspection and copying. In addition, documents are exempt 
from disclosure if any "other statute" exempts or prohibits 
disclosure. Requestors should be aware of the following 
exemptions, outside the Public Records Act, that restrict the 
availability of some documents held by WSLCB for inspec- 
tion and copying: 

(a) Autopsy, post mortem or medical examiner 
reports. Requests for these records should be referred to the 
agency which originated the record(s): Coroner's office, 
medical examiner's office, etc. (RCW 68.50.105) 


(b) Claim file information. On any industrial insurance 
claim. (RCW 51.28.070) 


(c) Criminal history reports. Concerning nonconvic- 
tion data. Law enforcement agency reports should be 
referred to the agency that originated the report. (RCW 
10.97.080) 

(d) Crime victims. Files and information. (RCW 7.68.- 
140) 

(e) Individual purchases. All records whatsoever of the 
board showing purchases of liquor by any individual or 
establishment. (RCW 66.16.090) 

(f) Medical records and data. Medical records, drug 
records, accident victims and other persons to which LCB has 
access. (RCW 42.56.360(2) and chapter 70.02 RCW) 

(g) Social Security numbers. (RCW 42.56.250(3) and 
42 U.S.C. Section 405 (c)(2)(C)(vi).)) 

(h) Trade secrets. As defined in RCW_19.108.010, 
including blueprints, diagrams, drawings, formulas, photos, 
etc., requested to be held confidential by the affected person. 
Should be labeled "RESTRICTED TRADE INFORMATION." 
(RCW 39.10.470(2) and 49.17.200) 

(i) Special order requests and records of purchases by 
any person or persons, including spirits, beer, and wine res- 
taurant licensees. (See RCW 66.16.090.) 

(j) Financial or proprietary information supplied to the 
board by a domestic winery, brewery, or microbrewery, act- 
ing as its own distributor, or certificate of approval holder 
with a direct shipping to Washington retailer endorsement, 
containing the identity and amount of beer or wine sold 
directly to licensed Washington retailers. (See RCW 66.24.- 
206 (1)(a), 66.24.270 (2)(a), and 42.56.270.) 

(k) Financial or proprietary information supplied to the 
board by a licensed Washington liquor retailer containing the 
identity and amount of beer or wine purchased directly from 
a domestic winery, brewery, microbrewery, or a certificate of 
approval holder with a direct shipping to Washington retailer 
endorsement. (See RCW 66.24.210, 66.24.290, and 42.56.- 


board reserves the tight to-delete identifying -detais when it 


Ev LA VE Ce tea ge RENT mane eases 


etha : T a 
ter 42.47 REW, eee 


accompanied by-aswritten statement specifying the reason for 
me araa se a g 


eee ae te the eei witiheld)) 
The Public Records Act (chapter 42.56 RCW) provides that a 


270.) 

(2) The WSLCB is prohibited by statute from disclosing 
lists of individuals for commercial purposes. (See RCW 

(3) Before beginning to make the copies, the public 
records officer may require a deposit of up to ten percent of 
the estimated costs of copying all the records selected by the 
requestor. The public records officer may also require the 
payment of the remainder of the copying costs before provid- 
ing all the records, or the payment of the costs of copying an 
installment before providing that installment. The LCB will 


number of types of documents are exempt from public 


not charge sales tax when it makes copies of public records. 
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AMENDATORY SECTION (Amending WSR 94-03-060, 
filed 1/14/94, effective 2/14/94) 


WAC 314-60-110 Review of denials of public records 
requests. (1) Any person who objects to the denial of a 
request for a public record may petition for prompt review of 
such decision by tendering a written request for review. The 
written request shall specifically refer to the written state- 
ment by the public records ((effieer-or-other)) staff member 
which constituted or accompanied the denial. Send your 
written petition for review to: 


Public Records Officer, Public Records Unit 
P.O. Box 43080 

Olympia, Washington 98504-3080 
360-664-1714 


jdk@liq.wa.gov 


(2) Immediately after receiving a written request for 
review of a decision denying a public record, the public 
records officer ((er-ether-staffmember-denyins the request)) 
shall refer it to the ((beard-chairman,orinhis-absencea 
memberofthebeard)) administrative director. The (beard 
chairman-or-member_as_the-casemaybe;)) administrative 
director shall immediately consider the matter and either 
affirm or reverse such denial ((er-ealte-speeialmecting of the 
board-as-seon-as_tegally possible te review the-denial)). (Gn 
any-ease;)) The request shall be returned with a final decision, 
within two business days following the LCB's receipt of the 
request for review of the original denial, or within such other 
time as the LCB and the requestor mutually agree to. 


o « 


denies a requestor access to public records because it claims 
the record is exempt in whole or in part from disclosure, the 
requestor may request the attorney general's office to review 
the matter. The attorney general has adopted rules on such 
requests in WAC 44-06-160. 

(4) Judicial review. Any person may obtain court 
review of denials of public records request. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 314-60-020 Definitions—Public 


records—Writing. 


WAC 314-60-030 Description of central and 


field organization of Wash- 
ington state liquor control 
board. 


WAC 314-60-050 
WAC 314-60-060 
WAC 314-60-105 


Public records available. 
Public records officer. 


General guidelines—Exempt 
records. 


WAC 314-60-120 Protection of public records. 
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WAC 314-60-130 
WAC 314-60-140 


Records index. 


Communications and sub- 
missions relating to public 
records. 


WSR 09-07-075 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
(Vehicle Services Division) 
(Prorate and Fuel Tax Administration) 
[Filed March 16, 2009, 10:55 a.m., effective April 16, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Changes in this rule are in accordance with 
Executive Order 97-02 regulatory improvement and the 
Executive Order 05-03 on plain talk. The rule has been 
changed so it is easier to understand as well as removed any 
redundancy or obsolete language. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 308-77-092, 308-77-093, 308-77-097, 308- 
77-101, 308-77-107 and 308-77-170; and amending WAC 
308-77-005, 308-77-015, 308-77-025, 308-77-035, 308-77- 
04401, 308-77-075, 308-77-085, 308-77-099, 308-77-103, 
308-77-104, 308-77-106, 308-77-109, 308-77-112, 308-77- 
114, 308-77 -116, 308-77-155, 308-77-240, 308-77-265, 
308-77-280, and 308-77-290. 

Statutory Authority for Adoption: RCW 82.38.260. 

Adopted under notice filed as WSR 09-01-076 on 
December 15, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 21, Repealed 5. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 21, Repealed 5; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: February 24, 2009. 


Mykel D. Gable 
Assistant Director 
Driver and Vehicle Services 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-005 Definitions. (1) "Special fuel" as 
defined in RCW 82.38.020(23) includes diesel fuel, propane, 
natural gas, kerosene, biodiesel, and any other combustible 
liquid or gas by whatever name the liquid or gas may be 
known or sold for the generation of power to propel a motor 


Washington State Register, Issue 09-07 


vehicle on the highways except fuel that is subject to the tax 
imposed by chapter 82.36 RCW. 

(2) "Biodiesel" a nonpetroleum-based_diesel fuel con- 
sisting of short chain alkyl (methyl or ethyl) esters, made by 
transesterification of vegetable oil or animal fat (tallow), 
which can be used alone, or blended with conventional petro- 
diesel in unmodified diesel-engine vehicles. 

(3) "Publicly owned fire fighting equipment" means 
equipment owned and used ((exelustvely)) for fire fighting 
by any agency or political subdivision of the state of Wash- 
ington and will include fire engines, aid cars, ambulances, 
and vehicles used to transport fire fighting personnel. 


(6 a aia E P et 


theraisingofHyvestoek-bees-fur-bearing 
andanypractiees performed on-afarm-as- an ineident-te-orin 
conjunction with such farming eperations. 


(4"Logeine-_-companyineans_any_persen_engaged in 
he busi ete mber 

(S) Construction—ceompany —means-any— person ita, 
eee 


perane means-any-person-in-the pursuit of an 


take or sibar c a bilo. conduct “lice Tepa Kdo aui 


tract from -improve move wreek or demolish for anether, 
any building, highway tread, railroad exceavatiomorotherf 


estate including the installation of earpeting and/or floot 
: ; : e seaffoldi 5 l sidi 


€))) (4) "Export" means to obtain special fuel in this 
state for sale or distribution outside this state. To be consid- 
ered an "export" and qualify for exemption from the special 
fuel tax, special fuel obtained outside the bulk transfer termi- 
nal system must be physically off-loaded in the destination 
state, province, or foreign country ((and)). The exporter must 
be licensed or registered, if required, in the state, province, or 
country of destination. 

(((3)}"Speeial_fuel_suppher means—a—person—whe—is 
Heensed-as-a-suppheriunder-chapter 82.38 RCW and must 


E S NEO! UAE er 


€9})) (5) "Invoice" means any document, paper or elec- 
tronic, evidencing the transfer of ownership of special fuel. 

(6) "Net gallons" a standard gallon unit of petroleum of 
231 cubic inches at 60 degrees Fahrenheit (U.S. petroleum 


gallon). 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-015 Incidental use((4)) or exemptions. 
(1) When is ((ftteHised-diring)) the incidental operation 
of a nonlicensed vehicle exempt the special fuel tax? Fuel 
is exempt the special fuel tax if the vehicle is not licensed or 
required to be licensed under chapter 46.16 or 46.87 RCW 
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and is operated between two pieces of private property for a 
distance not exceeding fifteen miles. The movement of the 
vehicle must be incidental to the primary use of the vehicle. 

(2) ((Arethere-any-eireumstaneesin-whieh)) When is 
off highway fuel use ((is-eonsidered)) taxable? If fuel is 
used in ((the-operation- of a-meotervehiclein)) a continuous 
trip, which is partly on and partly off the highway, the tax 
applies to all the fuel used ((#ehidine the -frelusedinthe 

)) when the total distance traveled 
off the highway does not exceed one mile. 

A continuous trip ((means-a-vehicularmevementinvely- 
ing)) involves the use of a highway for the transportation of 
persons or property from one place to another; or, in ((the 
tastance-of)) a round trip, from the ((peintef)) origin ((efthe 
mevement)) to the ((peint-ef)) destination and return to the 
((pemt-ef)) origin. 

(3) Are cash sales to qualified foreign ((diplematie)) 
diplomats and consular missions tax exempt? (Fax 


qualified personnel 
maintain tax-cxompt eredit-eard accounts. Speetaltuel pur- 
chased by-cash is not tax exempt. 
4) What redt F ; ji 
by- Form DSP-99A. issued_by-the 
Offiee-of Foret Missions, United States Departmentof 
State-and approved -by_that office-)) No, only credit card pur- 


chases are exempt. 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-025 ((issuanee-ofticense-)) Special fuel 
permits. ((G)-+H+have-separate-businesses-at-different 
beentions—orrerethat one tieet-of +ehieles_ean—tobtait 
busiiess-at- separate tocations-or operate morethan one fleet 
ef vehicles-may request-ateense foreach separate business 
lecation- and/or fleet. 


(2))) When is a special fuel ((tax—trip)) permit 


required? If you are not an International Fuel Tax Agree- 
ment (IFTA) licensee, you must purchase a special fuel 
((tax)) permit ((must-be-purchased)) when entering this state 
if the commercial vehicle being operated has: 

((€a))) d) Two axles and a gross vehicle weight or regis- 
tered gross vehicle weight exceeding twenty-six thousand 
pounds; or 

((€6})) (2) Three or more axles regardless of weight; or 

((€e})) (3) Is a combination of vehicles, when the com- 
bined gross vehicle weight or registered gross vehicle weight 
exceeds twenty-six thousand pounds. 


AMENDATORY SECTION (Amending WSR 01-22-073, 


filed 11/1/01, effective 12/2/01) 


WAC 308-77-035 Cancellation, suspension, or revo- 
cation of special fuel license((€)s(Q)). ((G)-Enderwhat 
F iH ial fuelti } led2_A 
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fa} Uponavritten request of the Heensee—Fhe-cancella- 
tron-will become-effective witht sixty _days_from receipt of 


fe} Upenfathire to file a new or additional surety bond -of 
temake-deposits in accordance with RCW 82. 38130 oF 
Cay eer a 


pnt miei 

requested to-de-se bythe department 

ome nee hie E hea canneries 

So re ere 
EE EE E ies 

pended-oerreveked? A _ticense-suspension_or revocations 

OU aaa as 


ern What happens when my license is canceled, sus- 
pended, or revoked? The department will notify all special 
fuel ((supplersimperters_experters, blenders-_and distribu- 
ters)) licensees, except for IFTA, of the change in license sta- 
tus. 


AMENDATORY SECTION (Amending WSR 02-02-010, 


filed 12/20/01, effective 1/20/02) 


WAC 308-77-04401 Waiving of bond requirements. 
(1) Can the department waive the requirement to main- 
tain a fue! tax Pond? res )s if ihe. depatinc (inay 


A E desea) determines ihai the 
licensed distributor has sufficient financial ((instruments)) 
assets to ((extingwsh)) cover any Washington state fuel tax 
liability, including penalties and interest((+neurred-whHe 
acting -as-a-teensed distributer)). 


(2) What is considered a financial ((instrument)) 
asset? ((Ferpurpeses-of this rule_afinancialinstrumentis 
either:)) 

(a) A line of credit with a financial institution or supplier 
covering the cost of product and fuel tax liability ((ineurred 
bythe distributer-)): or 

(b) (Eawfalneney-ofthe)) United States dollars, ((eF)) 


bonds, or other obligations of the United States, the state, or 
any county of the state, deposited with the state treasurer. 

(3) How can I qualify to have my bonding require- 
ment waived? ((You-mayquahfytehave-your bonding 
requirementwatved uper:)) 


(a) By filing a notarized statement with the department 
stating that your line((Q)s(Q)) of credit with your financial 
institution((€))s(Q)) and your fuel supplier((€)s(Q)) is at a 
sufficient amount to include product cost and state fuel taxes. 
You must ((#dteate)) list the name of the financial institu- 
tion((€))s(Q)), the account number((6))s((})) and dollar value 
of your line((€))s(Q)) of credit, and the name((€))s((})) of your 
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fuel supplier((€))s((9)). You must authorize the department to 
access this information with your financial institu- 


tion((€))s(Q)) and supplier((€))s(()-for-verifieation purposes); 
or 


(b) Depositing in a financial institution an amount equal 
to the estimated monthly fuel tax payments and assigning this 
deposit to the department((;)) as security for performance 
under chapter 82.38 RCW; and 


(c) Providing the department with ((decumentation,)) 
satisfactory ((te+the-department,)) documentation indicating 
that the supplier((€))s((Q)) will not allow the licensed distrib- 
utor to incur a liability, including fuel tax, in excess of the 


line((€))s((})) of credit((+feppheable)). 


(4) What if the department denies my request for a 
waiver of the bond requirement? You can appeal this deci- 
sion as provided in chapters 82.38 RCW and 308-77 WAC. 

(5) What if I no longer maintain a line of credit or 
financial ((i#strament)) asset? You must provide a surety 
bond to the department in the amount required by chapter 
82.38 RCW, with a coverage ((commencement-date)) begin- 
ning on or before the date the line of credit or financial 


((dnstrumentowas-extinsuished)) asset became insufficient. 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-075 Payment due dates for special fuel 
taxes not paid by electronic funds. ((G)})) What if ((the)) 
my payment due date falls on a Saturday, Sunday, or 
state legal holiday ((and-paymentis_by eleetronie funds 
transfer))? ((Hyeuare payins-your special fieltax by elee- 
tronie = Taino yowmust a E A 

e ediate e e-due-date—()) Pay- 
ient is e. on “the next state Shanes day. For anple. if 
the payment due date falls on Saturday, ((you+musttransfer 
the funds-by Friday} 


fandstransfer? Tf you-are not payne your special fueltax 
by electronic funds transfer, then - payment is _due_on the next 
state-business-day_{For example Hthe payment due date 
falls-on Saturday,yeu must submit payment by Menday))) 
the payment must be postmarked by Monday. 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-085 Minimum ((tax)) payment((/)) or 
refund. (1) What is the minimum ((t#x)) payment or 
refund for licensed accounts? ((Each+tax eterna that 
dectares-atax _abiityoften_deHars-_ortess- need net make 


remittance: converseby_a refund often dollars of tess wit not 
be-issuedA-computation erreron the tax return which 
lsi Iditional liability in e ‘el 
lars—ortesswill be accepted avitheut further coHection 
aetien-)) Ten dollars or less will not be owed or refunded. 


(2) What is the minimum refund for unlicensed 


refund claims? Claims for less than twenty dollars will not 
be refunded. 
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AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-099 Invoices issued by licensees. (1) 
When is an invoice issued? Every licensee ((shaH)) must 
issue an invoice at the time of sale. If an electronic invoice is 
issued, a paper copy of the invoice ((or- other documentation 


eontanting)) is required ((4 
required by the department or 


)) to support a refund claim. 
(2) What information ((HHust—appear—on—eaeh)) is 
required on an invoice? ((Eachimvoeicemustinchidethe 
folowing information:)) 


(a) The name and address of the seller; 


(b) The name, address, and special fuel tax license num- 
ber, if applicable, of the purchaser; 


(c) The date of delivery ((€))month, day, and year((})); 
(d) The location of the point of shipment. Alphanumeric 


codes are allowed if the definition((s-of+he-alphanumerie 
eedes)) keys are provided to the department; 

(e) The physical address of the fuel delivery or exchange, 
if different than the purchaser address, including the name of 
the state, Canadian Province, or foreign country. Alphanu- 
meric codes are allowed if the definition((s-ofthe-alphana- 
merie-codes)) keys are provided to the department; 

(f) In the case of a delivery ((ente)) into a federally rec- 
ognized Indian reservation or onto Indian country, the 
invoice must identify the state ((withinthe contiguous United 
States,Hawat, Alaska, District of Cohimbia)), U.S. posses- 
sion, or Canadian Province in which the delivery took place; 

(g) Name of carrier transporting fuel; 

(h) Name of product sold; 

(i) The number of U.S. gallons of product sold ((fmuast 
indieate)) in net or gross gallons((})); 

(j) The price per gallon and total amount charged; and 

(k) A statement on the invoice indicating ((whether)) if 
the fuel has been sold without the Washington state fuel tax. 

(3) What happens if a purchaser's invoice is lost or 
destroyed? ((ifaninveiceistesterdestreyed,)) The seller 
((shall)) can issue a duplicate or copy containing all informa- 
tion ((that-appeared)) on the original invoice, if requested by 
the purchaser. The copies ((sha)) must be plainly marked 
"copy" or "duplicate." 

(4) What happens if an incorrect invoice is issued to 
the purchaser? The seller must issue a corrected invoice to 
the purchaser. The invoice must clearly indicate that it is a 
corrected invoice and Pelerenice the originali invoice. 


(CEM har iawn Hoe mirena et daa 


stormy aves oie ren 
ts-asedin-)) 
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AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-103 Mitigation of penalties and inter- 
est. (1) ((Grder)) What ((eireumstaneesmay-a)) fee, pen- 
alty ((and/))or interest may be mitigated or reduced? The 
department((—#n-#s-diseretion,)) may mitigate(( extinguish, 
and/or-adpast)) fees, penalties, dyed special fuel penalties, 
((and/))or interest ((arisinefromate-orimissine fuehHax 
returns unpaid or underpaid taxes lack of complete records 
te-suppert reported fuclusagetcense revocation penalties, 
assessments, tack of complete records, and/omthetntawhet 
use-of dyed specialtuel)) from: 


e Late or missing fuel tax returns; 

e Unpaid or underpaid taxes; 

e Incomplete records to support reported fuel usage: 

e License reinstatement fees; 

e Assessments; or 

e Unlawful use of dyed special fuel. 

(2) How will the department ((determine—whether 

)) make 

the decision? The department may review records, account 
history, or other information ((#-arriving-atits-decisiontoe 


mitigate). 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-104 Filing of refund claims for nonlic- 
ensees. (1) How do I apply for a refund? ((Any—persen 
elaiming-arefund ofthe special fuelax mustinake applea- 

i and beissued-a+tefund permit num- 
ber-)) Contact the department for a refund permit application 


and instructions. 
(2) (A¥hen)) What time period can I file for a refund 
claim a feted ais ey be ries at any time notte 


Pee ad ee ere 


elaimed_period, you may not claim additional purchases for 
thatmonth on_another lain Fhe- 


-)) You 
must file within thirteen months of the fuel purchase date. 
The department will use the postmark date to determine the 
thirteen-month time frame. We will not accept multiple 
refund claims for the same month. For example, if you have 
made a claim for purchases in June you cannot claim addi- 
tional purchases for June on another claim form. 


(3) What do I need to send ((#-my-i#yeieces)) with 
(e) my refund claim Nabiac AG siete eae 


etaim-)) You must send in your fuel purchase invoices, 


schedules, and other documents listed on the refund claim 
form. If electronic invoices were issued, you must provide 


paper copies. 
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(4) How (shat) do I account for my inventory ((en 

))? Any fuel on hand ((€))by physical 

measurement((})) at the end of the claim period, should be 
((tidicated-onthe-claim)) reported as ending inventory ((and 


should be reperted_as-e_besiining inventeryon the next 
refund claim form—Credit forthe inventorywil be alowed 

; aimitis Bled satin tis hf i 
filine-date-ofthe-claimthat established the inventory AH 
ES RDI i ein AE A a PALL 


ines orles). This Heure should be ieponed: as the bevintiing 


inventory on your next claim form. 

(5) (A4s)) What does a licensed distributor ((de-need 
te)) send ((insupperting summaryschedules-and invoices 
with-my)) with their refund claim ((request))? ((¥es-)) 
Summary schedules must be provided ((by-the-distributer. 
Invoices may be requested by the)) and the department may 

request invoices. 

(6) ((Whe-meay)) The following can sign a refund 
claim form((? persensmay siera refund 
elaim-ferm)): 

(a) Individuals - permit holder; 

(b) Partnership - any one of the partners; 

(c) Business firm or corporation - owner, corporate 
officer or other authorized agent. 

(7) Can invoices ((be+#)) have a different name than 
what is on the claim form? No((-#veiees- made outin other 

)). 

(8) Can I request that my refund be assigned to 
another person? Yes, if we receive a letter ((efassignment 
is-attached_siened by the persen toawhem the nvetce savas 
issued, _desienatine the-payee)) stating whom you would like 
the claim assigned to. 

(9) How long will it take until I receive my refund? 
((Properhycompleted+efund claims will be -precessed and 
maHed)) Within thirty business days ((ef date-eftreceipt)) 


after we receive a properly completed claim. 


(10) How long do I maintain my refund records? 


Keep them for five years after submitting your claim. 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-106 Use tax for refunds. (1) Is use tax 
deducted from my refund claim? Yes, ((the+:setaxmaybe 
deducted_from-your_fueltax refund amountas imposed by)) 
unless you are exempt from the use tax in chapter 82.12 
RCW. 

(2) How is use tax computed? ((Fhe-claimantmay)) 
You can choose to: 

e Calculate the use tax amount using the actual use tax 
rate((€))s((})) and actual cost per gallon; or 

e Have the department ((wil)) calculate the use tax 
amount using an average use tax rate and ((average)) price 
per gallon. 

Either method chosen ((bythe-clatmant)) must be used 
for each refund claim submitted during ((a)) the calendar 
year, unless there has been a change in the department's esti- 
mated average fuel cost during that period. (feemputedby 
the-department the -departmentawilliuse-_an estimateof the 
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SAAR EO DCAD SRE RIE Sen a 


every_sixmonths-and adpusted as necessary. there is any 
dispute-everthe-methed of calculation, the taxpayerwill be 


required te-use-actual cost of the fuel and-usetax ratets))) 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-109 Invoice requirements for refund to 
nonlicensees and IFTA licensees. (1) What ((are+the)) is a 
valid invoice ((reqtirements))? ((Fhe-seller of specialtuel 
is required te-issue_to-each_purehaser_ separate invoices for 
each purehase-of fuel However;)) A separate invoice must be 
issued for each fuel purchase. A single invoice ((eevering)) 
may list multiple deliveries of fuel purchases made during a 
((perted- eftine-notte-exceed-one)) calendar month ((may 
constitute-a-_separate inveice_as required by this _ subsection. 
Provided: es as ini 4S ae 


ana ying sta - 


(2) ((What)) The following information must be 
included on the invoice((2—Eachinveicemust containthe 


ollowinsinf ‘5a 
(a) Name and address of the seller; 
(b) (Kind ot)) The type of fuel and number of gallons 
purchased; 


(c) Complete date of sale ((Q)including month, day, and 


year((})); 
(d) Price per gallon; and 
(e) Total amount of sale. 


(3) (WH) The department will not accept invoices 
with altered, corrected, or erased information((?—4veices 
which indicate alterations_corrections-_or-erasures-shalt be 


voided andawit net-be-accepted Any _persomivhe-alters any 
e an invoice thatwilltendto cive the ol ‘Heel 


may suspend any further claims fer refund fora period of ene 
Earne] N. ‘ La e 


(4) What happens if ((aninveiee-istost-or-destreyed)) 
the seller i issues an electronic invoice? B R alos 


poe eee feral sullsnne- sade and 
amount and- any-information that appeared önm-the fist 


n 


plainb-marked“copyor"dupl- 
cate-")) A paper copy must be submitted with your refund 
claim. 


(5) What happens if I ((issued)) get an incorrect 
invoice ((te-the-purehaser))? The seller((s-offeelHnust 
. l Gavel | l The invoi 


delivery)) must issue a new invoice marked "correction" and 
reference the original. 

(6) What happens if I lose or destroy my invoice? The 
seller may issue a copy. The copies must be plainly marked 
"copy" or "duplicate." 
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AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-112 Power take-off (PTO) use. (1) 
What is ((powertake-off)) PTO use? It is fuel used in a 


motor vehicle engine to operate auxiliary equipment ((pre- 
vided-that)). The fuel ((ased4s)) must be supplied from the 
propulsion tank of the motor vehicle. 


(2) What is not considered auxiliary equipment? 
Equipment ((that4s-censidered_an integral part-ofthe-opera- 
tien ef the-vehicle;)) such as air conditioning, power steering, 
generator, etc., that is considered an integral part of the oper- 
ation of the vehicle. 


(3) What formula does the department use in deter- 


mining ((pewertake-oeff)) PTO usage? ((FerspeciaHuel 
used in operatins a powertake-offiunit on any ofthe vehicles 


listed herein when direct ineasurementis net feasible; )) The 
tax exemption is calculated ((atthe+ate-speeified)) as a per- 
centage of the total Washington taxable fuel ((used-bythe 
vehieles)): 


Cement mixer 25% 
Fire trucks (private) 25% 
Mobile cranes 25% 
Garbage trucks (with load compactor) 25% 
Sewer cleaning truck/jet vactor 25% 
Super suckers 25% 
Line truck with digger/derrick or aerial lift 20% 
Log truck with self loader 20% 
Refrigeration trucks 20% 
Sweeper trucks (must be motor vehicle) 20% 
Boom truck/block boom 15% 
Bulk feed truck 15% 
Dump trailers 15% 
Dump trucks 15% 
Hot asphalt distribution truck 15% 
Leaf truck 15% 
Lime spreader 15% 
Pneumatic tank truck 15% 
Salt spreader on dump truck 15% 
Seeder truck 15% 
Semiwrecker 15% 
Service truck with jack hammer/drill 15% 
Snow plow 15% 
Spray truck 15% 
Tank transport 15% 
Tank trucks 15% 
Truck with PTO hydraulic winch 15% 
Wrecker 15% 
Car carrier with hydraulic winch 10% 
Carpet cleaning van 10% 
Others 7.5% 
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(4) What if my fuel consumption is greater than the 
percentages indicated above? If ((a-claimant)) you can pro- 
vide satisfactory documentation and records to show that the 
fuel consumed by the ((pewertake-off)) PTO is greater than 
the percentages indicated, the department may grant the 
higher percentage on a case-by-case basis. 

(5) What documents must accompany the refund 
claims? All claims must be accompanied by valid purchase 
invoices to cover the total gallons of special fuel purchased, 
except that invoices for special fuel used in fuel oil delivery 
trucks or when measured by a metering device need only be 
equal to or greater than the gallons claimed as refundable. A 
support schedule for Washington ((pewertake-eff)) PTO and 
power pumping credits ((shaH)) must accompany each claim 
for refund. 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-114 Unauthorized use of dyed diesel. 
(1) Is there any dye concentration in diesel fuel ((fer 
whieh)) that the department cannot assess penalties for 
unlawful use? No. The department may assess on any 
((dyed- diesel fuel)) dye concentration found in licensed vehi- 
cles, vehicles required to be licensed, or in bulk storage tanks 
used to fuel licensed or required to be licensed vehicles. 

(2) Who ((maey—the—department—assess)) can be 
assessed a penalty for unlawful use of dyed diesel? ((Fhe 

:)) 

(a) The operator of the vehicle; ((and/er)) 

(b) The registered owner((€))s(QG)) of the vehicle; 
((and/or)) 

(c) Any ((ether)) person ((et-entity)) responsible for the 
operation, maintenance, or fueling of the vehicle. 

(3) If dyed diesel is discovered in the fuel supply 
tank((€)s(Q)) of a vehicle((s)), when must the fuel be 
removed ((fremtheinvelyred-vehiele(s}))? ((Fhe)) Dyed 
diesel fuel must be removed from the vehicle((€)s((})) within 
twenty-four hours from the time of discovery. ((Additional 
vielations-on)) Detection of dyed diesel in the same vehi- 
cle((€))s((}-deteeted)) after the twenty-four-hour period will 
be considered as a separate violation((s)). 


(4) ((Maythe-department-assess)) Will I be assessed 


dyed diesel penalties on the fuel in bulk storage 
tank((©)s((}))? Yes, if ((the- department determinesthat) ) 
any dyed diesel fuel from the bulk storage tank(())s(Q)) has 
been used for unlawful purposes ((#-anyvehielefs} Feet 
remaining in the bulk storage freltank(s} wit be considered 
fer-onhishwayase)). 

(5) How is the dyed diesel fuel in a bulk storage 
tank((6))) assessed? ((Oncee-dyed diesel fuel trom bull ster 
age-has-beenused forimlawfil purpeses,an)) The assess- 


ment ((will-be)) is based on the capacity or estimated quantity 
of dyed diesel fuel in the bulk storage tank((€)s((3)) without 
regard to how this fuel will be used. 

(6) What if I refuse the department or authorized 
representative ((is-denied)) access to inspect the ((fueHn 
diesel)) vehicle((€))s((3)) or bulk storage tank((€)s((Q}))? 
The penalty in RCW 82.38.170(13) will be ((apphedte)) cal- 
culated on the capacity of the bulk storage tank(())s((})) 
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and((fer+ə)) the number of vehicles subject to the refusal. 

may tte-can- 
eeHation-and/er revocation under REW. $2.38120(9}-and 
8238-430.) 


AMENDATORY SECTION (Amending WSR 01-22-073, 
filed 11/1/01, effective 12/2/01) 


WAC 308-77-116 Records. (1) What special fuel 
records must be kept? ((G))) Every person licensed or 
required to be licensed ((shaH)) must maintain a complete 
monthly stock summary of the gallons of special fuel reflect- 
ing inventories, receipts, sales, use, other distribution, and 
loss or gain. The stock summary ((shal)) must be supported 
by: 

(a) Physical inventories of bulk storage plants taken at 
the close of each calendar month. 

(b) Meter readings taken at the close of each calendar 
month for pumps through which fuel is dispensed. 

(c) A record of fuel receipts ((tegethersvith)), invoices, 
bills of lading, transfer documents, yield reports, and other 
documents relative to the acquisition of fuel. 

(d) A record of fuel disbursements ((tegether—with)), 
invoices, bills of lading and other documents relative to the 
disbursement of fuel. 


Ae) (CBRE eron niet Heee eee specie) fue 


users and 


(b)Authorized-for-use—on—the—highway-)) If I am a 
licensed dyed fuel user or someone who is required to be 
licensed, do I keep the same records? Yes. 


AMENDATORY SECTION (Amending WSR 00-16-045, 
filed 7/26/00, effective 8/26/00) 


WAC 308-77-155 On board computers or recording 
devices. Can I use on board computers or recording 
devices to record me Te, ee 


Tax Agreement (PTA))) with prior E od ie the one 


ment. 


AMENDATORY SECTION (Amending WSR 00-16-045, 
filed 7/26/00, effective 8/26/00) 


WAC 308-77-240 Refund records ((ferrefend 
elaims)). ((G))) What records ((deesthe-department 
; helai in? Each elai : 


recordsthatreflect)) do I need to keep to claim a refund of 
fuel taxes? 


e All special fuel receipts((;)); 
e The gallons of fuel used in each ((type)) piece of equip- 
ment ((€)), both refundable and nonrefundable((},-etheruses, 
ox-hand—The records-mustindi- 


less-and-sainand inventory 
Se E AEE 


which he fiel is used): 
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e Fuel inventory in bulk storage; 

e Detailed fuel records for all withdrawals from bulk 
storage; 

e Fuel purchased in small containers (ten gallons or less) 
for nonhighway use must show the type of equipment being 
used, i.e., boats, tractors, power saws, etc. 

Each claimant must also keep on highway and off high- 
way mileage records for each licensed vehicle. 

((EHthe—elaimant-maintains—eleetronie—invoices paper 
copies-ofthese-nvoices-must-be-produceduponrequest-of 
SaaS Faris n the pies to Done 


AMENDATORY SECTION (Amending WSR 00-16-045, 
filed 7/26/00, effective 8/26/00) 


WAC 308-77-265 Tax exempt losses. (1) ((Whatis 
arse DR Uae Rats ear ma tako OF 


may be taken when the lieensee-oF the-common-oF contract 


e) What i is acceptable proof of loss for a credit or 
refund of fuel tax paid? ((AcceptableproofoffosswHleon- 
sist-ofthefoHowins-:)) 


(a) ((An-effidavit)) A notarized affidavit by a person 
having ((diteet)) actual knowledge of the circumstances of 
the loss((;)) explaining the origin and destination of the ship- 
ment, the circumstances surrounding the ((less;)) quantity of 
fuel lost, fuel salvaged, disposition of the salvaged fuel, and 
procedure((€)s((})) used in the determination of the quantity 
of fuel lost; or 

(b) A signed statement by a federal ((er jurisdictional), 
state, local or provincial official who has authority to investi- 
gate ((and/er-dealaith)) fuel ((tesses-oraawitness_tethe) ) 
loss; and 

(c) A bill of lading or other shipping document((®)s((})); 
and 

(d) A statement by the licensee establishing ownership of 
the fuel at time of loss. 

((@))) (2) Are deductions for losses from bulk storage 
allowed? Yes, special fuel that has been proven lost or 
destroyed, prior to distribution from a licensee's bulk storage 
((plantis-allewed as-a-deductier)) facility outside of the bulk 
transfer terminal system may be considered a tax exempt 
loss. 

(((4))) (3) How long ((shaH)) do I retain my evidence 
substantiating my loss? ((Decumentary-evidence-substant- 
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atine_tesses-shall be retained bythe Heenseefer)) Five years 
from date of claim. 


(6) (4) May I claim a deduction for ((unpreven 
Jesses)) stolen fuel? No((-anprever_tesses-wilt be-consic- 


AMENDATORY SECTION (Amending WSR 00-16-045, 


filed 7/26/00, effective 8/26/00) 


WAC 308-77-280 Natural gas, propane((—))decal as 
evidence of payment of annual license fees. (1) Do I pay 
fuel tax when I purchase natural gas or liquefied petro- 
leum gas (propane) for my licensed vehicle? No, once you 
have licensed your vehicle as being powered by natural gas or 
propane, you will pay an annual license fee in lieu of the fuel 
tax. 


(2) What proof is required to purchase natural gas or 
propane for my vehicle? A decal will be issued that must be 
displayed on your vehicle that allows the purchase of natural 
gas or propane. This decal must be displayed in ((a-eenspieu- 
eus-place)) plain view on the vehicle near the fuel supply 
tank. 


3) What if my vehicle operates with both motor fuel 


gasoline and natural gas or propane? You will pay fuel tax 
on the gasoline as well as purchasing a decal. 


AMENDATORY SECTION (Amending WSR 00-08-032, 
filed 3/28/00, effective 4/28/00) 


WAC 308-77-290 Dishonored checks. (1) What will 
happen if my check ((becomes)) is dishonored? ((A-dis- 
pay-specialfueltaxes, 


fees-and/er_penalties-and_interestwhen-due_and the depart 


Hon-upenowhich +t was-drawn, may be required te-tenderalt 

tn-certified funds._+-e—eashecashier's 
check,_certified check traveler's check official cheekor 
moneyorder. 

@))) The department will take collection action to 
recover any amounts owing and require all subsequent pay- 
ments to be made in guaranteed funds, such as cash, cashier's 
check, or money order. 


(2) Are there any additional fees charged for a dis- 
honored check (PHG)? Yes, a handling fee ((shaH-be 
assessed)) will be charged by the department for each dishon- 
ored check ((dishonered-bythe financialinstititien)). 


[61] 


WSR 09-07-076 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 308-77-092 Refund for bad debt loss 
(other than a special fuel sup- 


plier). 


WAC 308-77-093 Delinquent account notifica- 


tion process. 


WAC 308-77-097 IFTA recordkeeping require- 


ments. 
WAC 308-77-101 
WAC 308-77-107 


Tax exempt sales. 


Interest assessment on refund 
claims. 


WAC 308-77-170 Metric measurement. 


WSR 09-07-076 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
(Vehicle Services Division) 
(Prorate and Fuel Tax Administration) 
[Filed March 16, 2009, 10:58 a.m., effective April 16, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Changes in this rule are in accordance with 
Executive Order 97-02 regulatory improvement and the 
Executive Order 05-03 on plain talk. The rule has been 
changed so it is easier to understand as well as removed any 
redundancy or obsolete language. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 308-72-830, 308-72-845, 308-72-855, 308- 
72-885 and 308-72-900; and amending WAC 308-72-50901, 
308-72-720, 308-72-800, 308-72-805, 308-72-810, 308-72- 
815, 308-72-820, 308-72-835, 308-72-840, 308-72-850, 308- 
72-860, 308-72-865, 308-72-870, 308-72-880, 308-72-890, 
308-72-895, 308-72-905, 308-72-910, 308-72-915, 308-72- 
920, and 308-72-925. 

Statutory Authority for Adoption: RCW 82.36.435. 

Adopted under notice filed as WSR 09-01-074 on 
December 15, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 21, Repealed 5. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 21, Repealed 5; Pilot Rule Mak- 
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ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: February 24, 2009. 
Mykel D. Gable 
Assistant Director 
Driver and Vehicle Services 


AMENDATORY SECTION (Amending WSR 02-02-010, 
filed 12/20/01, effective 1/20/02) 


WAC 308-72-50901 Waiving of bond requirement. 

(1) Can the department waive the requirement to main- 
tain a fuel tax bond? Yes((-)), if the department ((may 
E i ; ii ; : l ) i F :f 


A diee that tiie teens ERA ae sufficient 


financial ((+istrumentste-extinguish)) assets to cover any 


Washington state fuel tax liability, including penalties and 
interest((;+neurred while acting as-ateensed -distributer)). 

(2) What is considered a financial ((instrument)) 
asset? ((Fer-purpeses-of this rule_afinancialinstrumentis 
either:)) 

(a) A line of credit with a financial institution or supplier 
covering the cost of product and fuel tax liability ((ineurred 
bythe distributer)); or 

(b) (Eawfalneney-ofthe)) United States dollars, ((ef)) 


bonds, or other obligations of the United States, the state, or 
any county of the state, deposited with the state treasurer. 

(3) How can I qualify to have my bonding require- 
ment waived? ((You-mayquahlfytehave-your bonding 
requirementwatved uper:)) 


(a) By filing a notarized statement with the department 
stating that your line((6))s((Q)) of credit with your financial 
institution((€))s((})) and your fuel supplier((€))s((})) is at a 
sufficient amount to include product cost and state fuel taxes. 
You must ((#dteate)) list the name of the financial institu- 
tion((€))s(Q)), the account number((f))s((3)) and dollar value 
of your line((€)s((Q})) of credit, and the name((€))s((})) of your 
fuel supplier((€))s((9)). You must authorize the department to 
access this information with your financial institu- 
tion((€))s(Q)) and supplier((¢))s(()-4er-verifieation-purpeses)); 
or 

(b) Depositing in a financial institution an amount equal 
to the estimated monthly fuel tax payments and assigning this 
deposit to the department as security for performance under 
chapter 82.36 RCW; and 

(c) Providing the department with satisfactory documen- 
tation((-sati ;)) indicating that the 
supplier((€)s((Q)) will not allow the licensed distributor to 
incur a liability, including fuel tax, in excess of the 
line((€))s(Q)) of credit((;+fappleable)). 

(4) What if the department denies my request for a 
waiver of the bond requirement? You can appeal this deci- 
sion as provided in chapters 82.36 RCW and 308-72 WAC. 

(5) What if I no longer maintain a line of credit or 
financial ((instrement)) asset? You must provide a surety 
bond to the department in the amount required by chapter 
82.36 RCW, with a coverage ((ecommencement date)) begin- 
ning on or before the date the line of credit or financial 


((Gnstrument-was-extinguished)) asset became insufficient. 
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AMENDATORY SECTION (Amending WSR 00-08-032, 
filed 3/28/00, effective 4/28/00) 


WAC 308-72-720 Dishonored checks. (1) What will 
happen if my check ((beeemes)) is dishonored? ((A-dis- 
henered-cheek represents _fathire te-pay_motervehicle fret 


taxes, fees-and/or penalties-and interestavhen due_and)) The 
department will ((enferee-suchmoterfueHicensing-andtax- 
ingtaws-as-are necessary)) take collection action to recover 
((the-unpaidtaxes-and fees when they becomedueand pay 
able)) any amounts owing and require all subsequent pay- 
ments to be made in guaranteed funds, such as cash, cashier's 
check, or money order. 


(2) ((hatformef paymentdees_thedepartment 


a dheck-{hakis subsequetitly distionored bya Runncinl nein: 
tiomuponrwhiehit-wasdrawn may be required to-tender alt 
subsequent-_payments in certified funds,t+e._eash, cashier's 
check,certified check traveler's cheek, official eheek_or 
money_order. 

@))) Are there any additional fees charged for a dis- 
honored check (PHC)? Yes, a handling fee ((shal-be 


financialinstitutien)) will be charged by the department for 


each dishonored check. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-800 Definitions. (1) "Gasoline" means 
finished gasoline and gasoline blendstocks as defined in 
Code of Federal Regulations (CFR) 48.481((4e)@))). Fin- 
ished gasoline means all products (including gasohol) that are 
commonly or commercially known or sold as gasoline and 
are suitable for use as motor fuel. The product must have an 
octane rating of 75 or more. 

(2) "Export" means to obtain motor vehicle fuel in this 
state for sale or distribution outside this state. To be consid- 
ered an "export" and qualify for exemption from the motor 
vehicle fuel tax, motor vehicle fuel obtained outside the bulk 
transfer terminal system must be physically off-loaded in the 
destination state, province, or foreign country. The exporter 
must be licensed or registered, if required, in that state, prov- 
ince, or country of destination. 

(3) "Motor vehicle fuel" means any product ((eemmenty 
ercommercialy)) sold as gasoline ((as-defined+n CER 
48-481-4(e)}G))) and fuel ethanol. The blending of any prod- 
uct((€)s((})) or chemical((€))s(Q)) with gasoline or any other 
inflammable liquid and the resultant product is sold or used 
for the propulsion of motor vehicles ((shaH)) will be consid- 
ered a motor vehicle fuel subject to the provisions of chapter 
82.36 RCW. 

(4) ((“Meter-vehicle-fiel suppler" means-a-persenswhe 
is Heensed_as-a- supper under chapter 82.36 RCW and must 


a an een APRS RE RECT 


terminal system. 


©) "Invoice" means any document, paper or electronic, 
evidencing the transfer of ownership of motor vehicle fuel. 
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(5) "Net gallons" a standard gallon unit of petroleum of 
231 cubic inches at 60 degrees Fahrenheit (U.S. petroleum 
gallon). 

(6) "Ethanol" means an anhydrous denatured aliphatic 
alcohol intended for gasoline blending. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-805 Payment due dates for motor vehi- 


cle fuel taxes not paid by electronic funds. ((G))) What if 
((the)) my payment due date falls on a Saturday, Sunday 


or state legal holiday ((and-paymentis-byeleetronie funds 
transfer))? ((H-yeu-are-paying your moter vehicle fueltax 
by-eleetronie_fundstransfer-you must transfer the funds by)) 
Payment is due on the next state business day ((#amediately 
preceding the-duedate)). ((€©)For example, if the payment 
due date falls on Saturday, ((yeu-musttransferthe funds by 
Friday)) the payment must be postmarked by Monday.((} 


frareds—teaisfer? Hyou-are not paying your moter-vehicle 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-810 Collateral requirements in lieu of 
surety bond((€))s((Q})). (1) What other forms of collateral 
will the department accept in lieu of a surety bond? The 
department will accept certificates of deposit ((eftawfat 
money-ofthe)) in United States dollars in any of the follow- 
ing forms: 

(a) Automatically renewable certificate((€))s(QG)) of 
deposit insured by the federal deposit insurance corporation, 
made in the name of the licensee or applicant for the license, 
payable to or assigned to the Washington state treasurer; or 

(b) Certificate((€))s(QG)) of deposit or share account 
issued by a savings and loan association insured by the fed- 
eral savings and loan insurance corporation. Evidence of the 
insured account, in the form of either a certificate of deposit 
or passbook, must be filed with the department along with a 
properly executed assignment form whereby the fund on 
deposit is assigned to the Washington state treasurer; or 

(c) Certificate((€)s(QG)) of deposit or share account, 
issued by a credit union doing business in the state of Wash- 
ington and insured by the Washington credit union share 
guaranty association. Evidence of the insured account, in the 
form of either a certificate of deposit or passbook, must be 
filed with the department along with a properly executed 
assignment form whereby the fund on deposit is assigned to 
the Washington state treasurer; or 

(d) Cash deposits ((are-aceeptable)), however interest 
will not accrue. 

(2) Do I earn interest on my certificates of deposit? 
Yes, ((the-certifiecate-and/er)) the assignment forms ((sha}))) 
will contain the provision that interest earned will be payable 
to the depositor. 
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(3) How is an assignment canceled? Assignments may 


only be canceled upon written authorization of the depart- 
ment. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-815 Cancellation, suspension, or revo- 
cation of motor vehicle fuel license((6)s((})). ((G)-Ender 
| : iH i 4 led2 P 


to RCWB2364+90-Hicensemaybecanceledbythedepart- 


weitten request 

(b) Upon -investigation-and sixty days! notice tothe He 
ensee if the -department determines the teensee is netonger 
engaged inthe sale or distribution of moter-vehicle fuelfora 
period of six consecutive months prior te the cancelation. 


fe} Uponfatturetofile-a new surety bend ortemake 
depesits_feash} in accordance with RCW 82 36.060_orwhen 
the-surety-bend issuer requests tobe released or discharged. 

(a) Upen failure tefile new or additional surety bend of 
te-depesit additional securities within thirty days-after being 
requested to-de-se_bythe department 


weitten_request for-canceHation and any required tax returns 
up-tethedateofcancellation must be forwarded tethe 
a a en 
T i ; i i 
pended-orrevoked?—AHeense-suspensionor revocations 
Se eee 


een What happens when my license is canceled, sus- 
pended, or revoked? The department will notify all motor 
vehicle fuel (( 
distributers)) licensees of the change i in license status. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-820 ((Faxexempttransactions.)) Sales 
to_qualified foreign diplomatic and consular missions. 
((G)-When-are-exporttransaetions)) Are cash sales to 
qualified foreign diplomatic and consular missions tax 
exempt? ((Exemption- of the motervehicle fuelaximaybe 
claimedunder the follewins circumstances: 


BS ire ee wy Gate aaa 


definitelhy_establishes that the Heensee-clatmine the export 
actually and, infact retains title te_and control ever said fuel 
untilactual deliveryteits_destination out ef the state-of 
Washington: 


2)- When are -sales_te the tnited States-anmed forees 
and National Guard tax exenyte A _teensed suppliers 
authorized te-remeve motor vehicle fuel from the bulk trans- 
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À hicle fuelis deli j: 


fa}Fethe United States-armed forees-_or National Guard 
under-a bill ef lading forthe express_purpese-_of exportation 
fromthe-state bythe armed forees-_or National Guard 

(b}Hnte the fuel tanks_of ships-operated bythe United 
States-armed_ferces_or National Guard_and bearing armed 
ferces-or National Guard identification names-_or numbers. 

fe Hate the storage facilities of the United States _ armed 


matic_constlarmisstons-and quatified personne naintant 
tax-exempt credit card accountsMeter vehicle fuel pur 
chased -by-_cash is nettax-exempt 

€ ) lifiedf t Hea for-e-ticensee-to ae a-eredit 
Offiee_of Foreign Missions, United States Depertment-of 
State-and- approved by_that offiee-)) No, only credit card pur- 


chases are exempt. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-835 Tax exempt losses. (1) What is 


((eonsidered-atax-exempt)) acceptable proof of loss for a 
credit or refund of fuel tax paid? ((Credit-forerarefind of 


SCRA NACE NSE OAD CRATERS 


(a) A notarized affidavit by a person having actual 
knowledge of the circumstances of the loss, explaining the 
origin and destination of the shipment, the circumstances sur- 
rounding the quantity of fuel lost, fuel salvaged, disposition 
of the salvaged fuel, and procedure((€))s((})) used in the 
determination of the quantity of fuel lost; or 

(b) A signed statement by a federal, state, local or pro- 
vincial official who has authority to investigate ((and/er-deat 
with)) fuel losses; ((erswitnesstethetess:)) and 

(c) A bill of lading or other shipping document((®)s((})); 
and 

(d) A statement by the licensee establishing ownership of 
the fuel at time of loss. 

((@))) (2) Are deductions for losses from bulk storage 
allowed? Yes, motor vehicle fuel that has been proven lost 
or destroyed, prior to distribution from a licensee's bulk stor- 
age facility outside of the bulk transfer terminal N 

)) may 
be considered a tax exempt loss. 

(((4))) (3) How long ((shaH)) do I retain my evidence 
substantiating my loss? ((Decumentary-evidence-substantt 
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atine_tesses-shall be retained bythe Heenseefor)) Five years 
from date of claim. 

(6) (4) May I claim a deduction for ((anpreved 
łesses)) stolen fuel? No((7mprevedtessesawitl be-consid- 
erec-as-distribution and subjecttefuelax. 


(6) Am Hiableforfeeltaxessrhen-eneofany employ 
ees-or-agents_eauses-atess-of fuel? Y es_charees _fortesses 
the ieensee-whe-fail te-sat- 


madeby-employees-oragents-of 
Se E a ANA 


proof). 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-840 Delinquent account notification 
process. (1) What ((stepsamust-betaken--hen-aticensed 
atoter+ehiele-firel distibiter dees tet pa ticensed: 


motor-vehiele fret supper the moter +ehiele_frel tax 

when-dite)) happens when a licensed distributor does not 

pay fuel taxes to the licensed supplier on time? 
((fa}-When-ateensed-distributerdoes-net payateensed 
ier ti hicle fuel A PAN i 


-)) The supplier mus 
notify the department in writing no later than twenty calendar 


days from the date the fuel tax was due. If the twentieth day 
falls on a Saturday, Sunday, or legal holiday, the supplier 
must notify the department on the next business day. 

(2) What ((aetien)) will the department ((take)) do 
when notified ((by-the-suppler)) of the distributor's fail- 
ure to pay? ((Fhe departmentavi})) Suspend the distribu- 
tor's license ((fer-nenpayment-efimeteryvehiclefielaxdue 
the-suppler)) and notify all suppliers ((efthe-suspensien4n 
the folowingaways: 


{a} Posting notification of the suspension-_on the depart 
aoad 
fe} Mailing of the notification via tS-maH)). 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-850 Records. What motor vehicle fuel 
records must be kept? Every person licensed or required to 
be licensed ((shal})) must maintain a complete monthly stock 
summary of the gallons of motor vehicle fuel reflecting 
inventories, receipts, sales, use, other distribution, and loss or 
gain. The stock summary ((skaH)) must be supported by: 

(1) Physical inventories of bulk storage plants taken at 
the close of each calendar month. 

(2) Meter readings taken at the close of each calendar 
month for pumps through which fuel is dispensed. 
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(3) A record of fuel receipts ((tegether-with)), invoices, 


bills of lading, transfer documents, yield reports and other 
documents relative to the acquisition of fuel. 

(4) A record of fuel disbursements ((tegether—with)), 
invoices, bills of lading and other documents relative to the 
disbursements of fuel. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-860 Investigatory power. What ((ives- 
tigatery)) power((s)) does the department have for inves- 
tigations? For the purpose of any investigation or proceed- 
ing under this chapter ((and chapter 8236REW)), the direc- 
tor or any designated officer may administer oaths and 
affirmations, subpoena witnesses, compel their attendance, 
take evidence, and require ((the-preduetien-ef)) any books, 
papers, correspondence, memoranda, agreements, or other 
documents or records which the director deems relevant or 
material to the inquiry to be produced for inspection and 
copying. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-865 Invoices issued by licensees. (1) 
When is an invoice issued? Every licensee ((shaH)) must 
issue an invoice at the time of sale. If an electronic invoice is 
issued, a paper copy of the invoice ((or- other documentation 
containing) i is required ((4 


)) to support a refund claim. 


(2) What information ((Hust-appear)) is required on 
((eaeh)) an invoice? ((Eachinvetee-mustinchide the fotow- 
ing-infermation:)) 


(a) The name and address of the seller; 

(b) The name, address, and motor vehicle fuel tax license 
number, if applicable, of the purchaser; 

(c) The date of delivery ((€)), month, day, and year((})); 

(d) The location of the point of shipment. Alphanumeric 
codes are allowed if the definition((s-efthe-alphanumerie 
eedes)) keys are provided to the department; 

(e) The physical address of the fuel delivery or exchange 
if different than the purchaser address, including the name of 
the state, Canadian Province, or foreign country. Alphanu- 
meric codes are allowed if the definition((s-ofthe-alphana- 
merie-codes)) keys are provided to the department; 

(f) In the case of a delivery into a federally recognized 
Indian reservation or onto Indian country, the invoice must 
identify the state, U.S. possession, or Canadian Province in 
which the delivery took place; 

(g) Name of carrier transporting fuel; 

(6) (h) Name of product sold; 

(œ) G The number of U.S. gallons of product sold 

)) in net or gross gallons((})); 

(®©) G) The price per gallon and total amount charged; 
and 

((@)) (k) A statement on the invoice indicating 
((whether)) if the fuel has been sold without the Washington 
state fuel tax((; 


_OcHnthe ease ofa delivery -onte-a federally recognized 
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identify the -stateavithin the contiguous United States; 
Hawai Alaska District ef Columbia 1-S_pessessien,or 
Canadian Province inwhich the delivery took place)). 

(3) What happens if a purchaser's invoice is lost or 
destroyed? ((Haninveiceistest-ordestreyed)) The seller 
((shal})) can issue a duplicate or copy containing all informa- 
tion ((that-appeared)) on the original invoice, if requested by 
the purchaser. The copies ((sha)) must be plainly marked 
"copy" or "duplicate." 

(4) What happens if an incorrect invoice is issued to 
the purchaser? The seller must issue a corrected invoice to 
the purchaser. The invoice must clearly indicate that it is a 
corrected invoice and reference the original i invoice. 


osteo PaE N oe 1 the 
type(s} ef equipmentitis-used Ht )) 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-870 Minimum ((tax)) payment((/)) or 
refund. (1) What is the minimum ((ta*)) payment or 
refund for licensed accounts? ((Eeeh+tax+eturn that 
dectares-etax_tability-often _-deHars-ortess need netinake 

) Ten dollars or less will 


remittances-conversely,_a refund of) 
not be ((issued)) owed or refunded. ((A-computation-erreron 
thetaxreturnswhich results in-an-additionaltax Habiity the 


; a) 
(2) What is the minimum refund for unlicensed 


refund claims? Claims for less than twenty dollars will not 


be refunded. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-880 Filing of refund claims for nonlic- 


ensees. Cane How do I apply for a refund? ((Anypersen 
claiming a peaa ane moter pene fuehHax must mae 


nembe) Conadi the danen i a mdy poani Bale 


cation and instructions. 


himit-fromthe-date)) What time period can I file for a 
refund? You must file within thirteen months of the fuel 
purchase date. ((H-yeu elaim-a+refund for fuel purchasedin 
any month of a-claimed period, youmay notelaimadditional 

-)) The department 
will use the postmark date to determine the ((eHeibitlity-efthe 
elaim)) thirteen-month time frame. We will not accept mul- 
tiple refund claims for the same month. For example, if you 
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have made a claim for purchases in June you cannot claim 
additional purchases for June on another claim form. 

(3) What do I need to send ((#-my-i#yeieces)) with 
((the)) my une sant (request)? e cs tims 


sous) You vias Send i in your fuel ase invoices (Crath 


yourrefundelaimunlessreqghredby 

refund- claim- requestismore-thanone-hundred-dollars pur- 
chasenvoices-are required electronic inveices were 
peer eee pn a Opies OP re ice Cr oe 


mie with ihe ee eaa. schedules: and other docu 


ments listed on the refund claim form. If electronic invoices 
were issued, you must provide paper copies. 

(4) How (sha) do I account for my inventory ((en 

))? Any fuel on hand (()), by physi- 

cal measurement((})), at the end of the claim period should be 

((indicated-onthe-claim-as-endine inventory and should be)) 


nun as ((a- beginning inventory en the next refund claim 
wilt be-alowed onthe next 


ending inventory. This figure should be reported as the 
beginning inventory on your next claim form. 

(5) ((As)) What does a licensed distributor ((de-need 
te)) send ((i+-suppertine-samarysehedites—and 
brvoeices)) with ((my)) their refund claim ((request))? 
((¥es:)) Suman schedule, must oe Pona oa 

m d artment)) and 


the department may aie invoices. 


(6) ((Whe-may)) The following can sign a refund 
claim form((2—Fhe feHewine personsmay sign-a+refund 
elaim-ferm)): 

(a) Individuals - permit holder; 

(b) Partnership - any one of the partners; 

(c) Business firm or corporation - owner, corporate 
officer or other authorized agent. 

(7) Can invoices ((be+#)) have a different name than 
what is on the claim form? No((-#veices- made outin other 

)). 

(8) Can I request that my refund be assigned to 
another person? Yes, if we receive a letter ((efassignment 
is-attached, signed bythe persente)) stating whom you 
would like the ((inveice-was-issued, designating the -payee)) 

claim assigned to 

(9) How long will it take until I receive my refund? 
((Properhcompleted refund clatmsawill be -precessed and 
maHed)) Within thirty business days ((efdate-efreceipt)) 


after we receive a properly completed claim. 


(10) How long do I maintain my refund records? 


Keep them for five years after submitting your claim. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-890 Invoice requirements for refunds 
to nonlicensees. (1) What ((are-the)) is a valid invoice 
((requirements))? ((FheseHerofmeotorvehicle fies 
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required to-issueto-each _purehaser)) A separate invoice((s)) 
must be issued for each fuel purchase ((effrel)). ((Hew- 
ever;)) A single invoice ((cevering)) may list multiple deliv- 


eries of fuel purchases made during a ((perted-oftime notte 

exeeed-one calendar month may constitute a separate invoice 
. : oy idea. f 

ie aie Pi peewee Provided 2nat-cock delivery 

tien forsingle-deliveries)) calendar month. 


(2) (Q¥hat)) The following information must be 
included on the invoice((2—Each inveicemust containthe 


folowing information)): 

(a) The name and address of the seller; 

(b) (Kind ot)) The type of fuel and number of gallons 
purchased; 

(c) Complete date of sale ((€)including month, day, and 
year((})); 

(d) Price per gallon; and 

(e) Total amount of sale. 

(3) (HÐ) The department will not accept invoices 
with altered, corrected or erased information((?—nveices 
thatindicate-alterations,_corrections_orerasures shalt be 


voided ead wll eOl Bee corte AT Deron 00 Bess aby 


Pein an Bis he cairo si on lida aad the rota 


may suspend any further claims fer refund fora perted of ene 

year_tfan electronic inveiceswas issued, then a paper-copy-of 

the electronic invoice or other documentation containing 
)). 


(4) What happens if ((aninveiee-istost-or-destreyed)) 
the seller issues an electronic invoice? _(Graninveteeistost 


ing the inveiee-number,date_of sale, gallonage,price-and 
plainb-marked“copyor"dupl- 


cate-")) A paper copy must be submitted with your refund 
claim. 

(5) What happens if I ((issued)) get an incorrect 
invoice ((te-the-purehaser))? The seller((s-offuelshal)) 
must issue a ((eerrected)) new invoice ((te-the-purchaser)) 
marked "correction" and reference the original. 

(Fhe tnveice must clearly indicatethat it is-a-cerrected 

invetce—Onb-ene-nveice 
shal-be issued foranyonedelivery,)) 

(6) What happens if I lose or destroy my invoice? The 
seller may issue a copy. The copies must be plainly marked 
"copy" or "duplicate." 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-895 Refund records. (())) What 
records (( 
eaeh-elaimant)) do I need to keep to claim a refund of fuel 
taxes? ((Each- claimant shall retain records that reflect alt 
molor vehicle Tuer receipe, Hie PE O E ence 


E A cant sid ventory 6a hand Teer 
faust indicate the _date-of receipt or_disbursements-andiden- 
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iy f ; hich the fuelis deli Lord 
pose-for-which the fueHsused 


BIG Sg Cae Cee ree nine Edun tect 


pavanieroF all Hehisds the refund- ithe: olatmantmaiminins 
PICU CHIC INVOICES, CSA N 


fa} Use-ef fuel from bull storage. Biel porckond aid 
P cere aa Mca entaee 


(Use -o? fuel from often thaw bull sarage: Fuel pur 
chased Sal Coens srk anaes ee 


invoice tes nae Tacie, powersaws; HR ) 
e All fuel receipts: 


e The gallons of fuel used in each piece of equipment, 
both refundable and nonrefundable; 

e Fuel inventory in bulk storage: 

e Detailed fuel records for all withdrawals from bulk 
storage; 

e Fuel purchased in small containers (ten gallon or less) 
for nonhighway use must show the type of equipment being 
used; i.e., boats, tractors, power saws, etc. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-905 Power take-off (PTO) use. (1) 
What is ((pewertake-off)) PTO use? It is fuel used in a 
motor vehicle engine to operate auxiliary equipment ((pre- 
vided-that)). The fuel ((asedis)) must be supplied from the 
propulsion tank of the motor vehicle. 

(2) What is not considered auxiliary equipment? 
Equipment ((thatis considered -an_integral part of the opera- 
tien efthe-vehicle;)) such as air conditioning, power steering, 
generator, etc., that is considered an integral part of the oper- 
ation of the vehicle. 

(3) What formula does the department use in deter- 
mining ((pewertake-eff)) PTO usage ((ferfuelandheat- 
TES oie 

((a ne 


O A A Feo dde acl 


eperatersmustmaintain records which shew the total cations 
e a peck veil en aiea 


is net feasible;)) The tax exemption is calculated ((atthe+ate 
specHfied)) as a percentage of the total Washington taxable 


fuel ((used-bythe-vehieles)): 


Cement mixer 25% 
Fire trucks (private) 25% 
Mobile cranes 25% 
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Garbage trucks (with load compactor) 25% 
Sewer cleaning truck/jet vactor 25% 
Super suckers 25% 
Line truck with digger/derrick or aerial lift 20% 
Log truck with self loader 20% 
Refrigeration trucks 20% 
Sweeper trucks (must be motor vehicle) 20% 
Boom truck/block boom 15% 
Bulk feed truck 15% 
Dump trailers 15% 
Dump trucks 15% 
Hot asphalt distribution truck 15% 
Leaf truck 15% 
Lime spreader 15% 
Pneumatic tank truck 15% 
Salt spreader on dump truck 15% 
Seeder truck 15% 
Semiwrecker 15% 
Service truck with jack hammer/drill 15% 
Snow plow 15% 
Spray truck 15% 
Tank transport 15% 
Tank trucks 15% 
Truck with PTO hydraulic winch 15% 
Wrecker 15% 
Car carrier with hydraulic winch 10% 
Carpet cleaning van 10% 
Others 7.5% 


(4) What if my fuel consumption is greater than the 
percentages indicated above? If ((aetaimant)) you can pro- 
vide satisfactory documentation and records to show that the 
fuel consumed by the ((pewer+take-off)) PTO is greater than 
the percentages indicated, the department may grant the 
higher percentage on a case-by-case basis. 

(5) What documents must accompany the refund 
claims? All claims must be accompanied by valid purchase 
invoices to cover the total gallons of gasoline purchased, 
except that invoices for gasoline used in fuel oil delivery 
trucks or when measured by a metering device need only be 
equal to or greater than the gallons claimed as refundable. A 
support schedule for Washington ((pewertake-eff)) PTO and 
power pumping credits ((shaH)) must accompany each claim 
for refund. 

6) What records do I need to keep? All individual 
vehicle mileage and fuel records that reflect total mileage, 
total fuel, Washington taxable mileage, and Washington tax- 
able fuel by vehicle. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-910 On-board computers or recording 
devices. Can I use on-board computers or recording 
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devices to record mileage? Yes, ((the-ase-of en board com- 
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department((4n-#s-diseretion,)) may mitigate((—extinguish 
and/oradjust) ) fees, penalties ((and/))or interest ((arising 
fuel 


with prior approval by the department. 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-915 Special rules and requirements for 
fuel tax refunds. ((G)-Can+elein-a+efund formoter 


vehicle—frelised-n ny +eereationatsnevmebiie? No- 
Meotervehicle_fueltax refunds are prohibited by REW 


2). Con Lela er Piggies: 


e Late or missing fuel tax returns; 

e Unpaid or underpaid taxes; 

e Incomplete records to support reported fuel usage; or 

e Assessments. 

(2) How will the department (determine whether 

)) make 

the decision? The department may review records, account 
history, or other information ((#tarrHing-atits-decisionte 


mitigate)). 


REPEALER 


mryctniieensed reereationaloff+ead +chieles_al terrain 
yehicles-and-snewmebies? No any recreationaluse of off 


@))) Can I claim a refund for motor vehicle fuel used 
in my unlicensed off road vehicles, all terrain vehicles and 
snowmobiles? Yes, only if the motor vehicle fuel is used for 
nonrecreational purposes such as farming, logging, and con- 
struction. Off-road vehicles, all terrain vehicles and snowmo- 
biles are defined in RCW 46.09.020, 46.10.010 (3) and (2) 


((respeetively)). 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-920 Use tax for refunds. (1) (X4) Is 
use tax ((be)) deducted from my refund claim? Yes, ((ase 
taxmaybededucted from yourtuclax+efind ameuntas 
tmpesed by)) unless you are exempt from the use tax in chap- 
ter 82.12 RCW. 

(2) How is use tax computed? ((Fhe-claimant-may)) 
You can choose to: 

e Calculate the use tax amount using the actual use tax 
rate((€))s((})) and actual cost per gallon; or 

e Have the department ((wil)) calculate the use tax 
amount using an average use tax rate and ((average)) price 
per gallon. 

Either method chosen ((bythe-clatmant)) must be used 
for each refund claim submitted during ((a)) the calendar 
year, unless there has been a change in the department's esti- 


mated average fuel cost during that period. (4feemputed by 


a aoe E FAS E a eT 


AMENDATORY SECTION (Amending WSR 01-22-072, 
filed 11/1/01, effective 12/2/01) 


WAC 308-72-925 Mitigation of penalties and inter- 


est. (1) ((Grder)) What ((eireumstaneesimaya)) fee, pen- 
alty ((and/))or interest may be mitigated or reduced? The 
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The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 308-72-830 Tax exempt sales. 


WAC 308-72-845 Refund for bad debt loss 
(other than a motor fuel sup- 
plier). 

WAC 308-72-855 IFTA records. 


WAC 308-72-885 Interest assessment on refund 


claims. 


WAC 308-72-900 Refunds to dealer delivering 
fuel exclusively for marine 


use. 
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PERMANENT RULES 
DEPARTMENT OF LICENSING 
(Vehicle Services Division) 
(Prorate and Fuel Tax Administration) 
[Filed March 16, 2009, 11:02 a.m., effective April 16, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Changes in this rule are in accordance with 
Executive Order 97-02 regulatory improvement and the 
Executive Order 05-03 on plain talk. The rule has been 
changed so it is easier to understand as well as removed any 
redundancy or obsolete language. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 308-78-050; and amending WAC 308-78- 
010, 308-78-020, 308-78-030, 308-78-035, 308-78-040, 308- 
78-045, 308-78-046, 308-78-070, 308-78-075, 308-78-080, 
308-78-090, and 308-78-100. 

Statutory Authority for Adoption: RCW 82.42.040. 

Adopted under notice filed as WSR 09-01-075 on 
December 15, 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
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Recently Enacted State Statutes: 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


New 0, Amended 0, 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 12, Repealed 1. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 12, Repealed 1; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 


Date Adopted: February 24, 2009. 


Mykel D. Gable 
Assistant Director 
Driver and Vehicle Services 


AMENDATORY SECTION (Amending WSR 04-06-001, 
filed 2/18/04, effective 3/20/04) 


WAC 308-78-010 Definitions. (1) ((*Aireraftfuel" 
inelides-any-combustible-gas-ortiquid swhich is normally 
defined_as-motor-vehicle fuelinder chapter 82.36 RCW and 
chapter 308-72 WAC ora special fuelunder- chapter 8238 
REW_and chapter 308-78-WA Cwherusedto-_propetan at 
craft- 

@))) "User" means any person other than a distributor 
who is certified to acquire aircraft fuel without payment of 
the aircraft fuel tax at time of acquisition. 


tor- who-operates-at Heast five roundtrips _peraweek between 


twe-ormoere-_points-_publshes fisht scheduleswhich specify 
eanes days-ofthe-week, and points between whieh it 


ay) (2) "Private, nonstate funded airfield" means an air- 
port not eligible to receive state funding under chapter 47.68 
RCW. 


(( 


€6))) (3) "Emergency medical air transport entities" 
means entities that own or lease, and operate aircraft used 
solely for air ambulance services. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-020 Bond requirements and collection. 
(1) Are bonds required for aircraft fuel distributors? 
Yes, every aircraft fuel distributor must be bonded as pro- 
vided in chapter 82.36 RCW and((/er)) chapter 82.42 RCW. 


(2) Can the department collect on bonds for unpaid 
aircraft fuel taxes? Yes, the department may execute bonds 
on file under the provisions of chapters 82.36 and 82.42 
RCW for unpaid aircraft fuel taxes. 
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AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-030 Required reports. (1) What reports 
are required by the department for aircraft fuel tax and 
when are they due? Every licensed distributor of aircraft 
fuel ((shaH)) will submit signed tax returns and schedules to 
the department, on or before the 25th day of each month, or 
as required by the department. Forms ((shaĦ)) will be fur- 
nished or approved by the department. 

(2) What if the payment due date falls on a Saturday, 
Sunday, or state legal holiday? Payment is due by the state 
business day immediately preceding the due date. ((€)For 
example, if the payment due date falls on Saturday, you must 
transfer the funds by Friday.((})) 

(3) Is a report due if I have no activity for the month? 
Yes, a report ((shaHt)) must be filed with the department for 
each calendar month ((even-when-ne-airerafituelwas-seld-or 
used)). 

(4) Can tax return information be made available to 
other government agencies? Yes, the department routinely 
furnishes copies of schedules to government agencies or for- 
eign jurisdictions. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-035 Minimum ((tax)) payment((/)) or 
refund. (1) What is the minimum ((t#x)) payment or 
refund for licensed accounts? ((Eaeh+tax return that 
dectares-etax_tability-often -deHars_ortess need netinake 


remittance: conversely,a refund of ten dears ortess-witl net 
be-alewed_A-computatien erreron the tax return ovhich 
results in an additionaltaxHabilty in the amount often del 
lars—ortesswitl be accepted vitheut further coHection 
aetien-)) Ten dollars or less will not be owed or refunded. 

(2) What is the minimum refund for unlicensed 
refund claims? Claims for less than twenty dollars will not 
be refunded. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-040 Tax exempt sales by licensed dis- 
tributors. When may a licensed distributor sell aircraft 
fuel without collecting the aircraft fuel tax? ((A-tHeensed 
distributer may _seltaireraft fuelyvithout celectinge the-at— 
eraftfueltax,)) When delivery is made by the distributor to 
any of the following: 

(1) A destination outside the state; 

(2) United States or foreign government agencies; 

(3) Directly into the aircraft fuel tanks of equipment 
operated by air carriers, supplemental air carriers, and foreign 
flag carriers operating under ((part421+ ef)) the Federal Avi- 
ation Regulations, and local service commuters; 

(4) Another licensed distributor; 

(5) To a purchaser who delivers the fuel for export under 
RCW 82.42.030 or 82.42.070; or 

(6) Into the bulk storage tank of a certified user. 
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AMENDATORY SECTION (Amending WSR 04-06-001, 
filed 2/18/04, effective 3/20/04) 


WAC 308-78-045 Tax exempt use and circum- 
stances. (1) What are the conditions under which a refund 
of aircraft fuel tax can be claimed? ((Refund ofthe aireraft 
cumstances: 

))) (a) Operation of aircraft by air carriers, supplemen- 
tal air carriers, and foreign flag carriers, operating under 
((part424+ ef)) the Federal Aviation Administration Regula- 
tions, and local service commuters. 

(Œ b) Testing and experimental purposes in the man- 
ufacture or remanufacture of aircraft and for flight operations 
or experimental testing following manufacture, repair prior to 
delivery to a customer, or experimental testing of another air- 
craft. 

((@})) (c) Aircraft crew training in Washington state for 
certified air carriers. 

(EH) (d) When applying pesticides, herbicides, or other 
agricultural chemicals under conditions defined in RCW 
82.42.020. 

((})) (e) Exportation of fuel from this state for use out- 
side this state under the same conditions as provided for the 
refund of motor vehicle fuel in chapter 82.36 RCW and spe- 
cial fuel in chapter 82.38 RCW. 

((€6})) (f) Use of fuel in nonhighway equipment, other 
than aircraft, as provided for the refund of motor vehicle fuel 
in chapter 82.36 RCW and special fuel in chapter 82.38 
RCW. 

(E) (g) Sales to the United States or foreign govern- 
ment agencies by a distributor who has paid the aircraft fuel 
tax. The distributor ((sha}))) will file an exemption certificate 
provided by the department. This certificate ((shaH)) will 
contain an assignment to the distributor of the purchaser's 
right to a refund. 

((€8})) (h) Users of aircraft fuel placed into helicopters or 
the wing tanks of aircraft that are used solely for air ambu- 
lance services are eligible for a refund of the aircraft fuel tax. 
a Aureralt Hiel pei 

e nd) 


consumed dieing training Goines directly related: to wak 
ing air ambulance services is considered to be exempt from 
the aircraft fuel tax. 


(2) What records must be kept when claiming an 


exemption of aircraft fuel tax? Each person must keep 
records of each flight or series of flights for which tax exempt 


use is claimed. Records will include: 
(a) Flight or block time of each flight or series of flights; 
(b) Type of aircraft; 
(c) Purpose of each flight or series of flights; 
(d) Dates; and 


(e) Gallons consumed for each flight or series of flights. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-046 Tax exempt losses. (1) What is 


((eonsidered-ataxexempt)) acceptable proof of loss for a 
credit or refund of fuel tax paid? ((Yeumayclaiman 
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OM ee ee 
age? Yes_if the -verfied leakage is five hundred callons-or 


more: 
No_aireraft fuellesses-_dueteevaperation, shrinkage of 
unknewH-causes-are net permitted. 
(4-Whatis-aceeptable preefefless? Acceptable proef 
eftess-will consist ef the folowing: 
(a)-An- affidavit by-a person having direct nowledge of 


the-cireumstances-_of the loss_explainine the -cireumstances 
cece Pro e. U 


6) (a) A notarized affidavit by a person having actual 


knowledge of the circumstances of the loss, explaining the 
origin and destination of the shipment, the circumstances sur- 
rounding the quantity of fuel lost, fuel salvaged, disposition 
of the salvaged fuel, and procedures used in the determina- 
tion of the quantity of fuel lost; or 

(b) A signed statement by a federal, state, local or pro- 
vincial official who has authority to investigate fuel loss; and 

(c) A bill of lading or other shipping documents; and 

(d) A statement by the licensee establishing ownership of 
the fuel at time of loss. 

(2) Are deductions for losses from bulk storage 
allowed? Yes, aircraft fuel that has been proven lost or 
destroyed prior to distribution from a licensee's bulk storage 
facility outside of the bulk transfer terminal system may be 
considered a tax exempt loss. 

(3) How long ((mast)) do I retain my evidence sub- 


stantiating ((the)) my loss? (Documentary -evidence-sub- 
)) Five 


years from date of claim. 


(((6)-Aa-Hiableforfueltaxesfeneofinyempleyees 
eracents—eatusesatess_of fire? —Y es_eharees_fortosses 
made—-by_empleyees_or agents whe fail to-satisfactortly: 
BEC OUST ctr tence ITO Ser GRS Bf IDE oer ae 


Rene. (4) “May I elim a deduction fom dea 
fuel? No. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-070 Records. (1) ((Whatreeordsmuasta 

à é 2 m f 4 A ? } ] A x J: 

fa} Physical inventeries_of bulk storage facilities_and 
mobile storage facilities taken-at the -close_of each calendar 
month: 
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(b) A-+record-of fuel receipts together swith invoices, bis 
eftadins_transfer-decuments_and other documents relative 


tothe acquisition offiek 
fe} ~-+receord-of fuel disbursements_supperted_by_sales 
: Letherd lati he dist ; 
fuel; 


fd) A-withdrawal+ecord_coverins theiowntotalusage 


fe} Each person claiming an-exemption from the -aireraft 
fueltax shall keep-recerds-of each fisht or-series-_of fiishts 
for-whichtaxexemptseisclaimed—Such records shalt 
Fheht er bleek time of each fisht or series-of fights: 


Gi-Fype- of aireraft: 
(+) Dates: 


> 


&5-GalHens—consumed—_fer—each_flicht _or—series—of 
fHebts-)) What aircraft fuel records must be kept? Every 
person licensed or required to be licensed must maintain a 
complete monthly stock summary of the gallons of aircraft 
fuel reflecting inventories, receipts, sales, use, other distribu- 
tion, and loss or gain. The stock summary must be supported 
by: 

(a) Physical inventories of bulk storage plants taken at 
the close of each calendar month. 

(b) Meter readings taken at the close of each calendar 
month for pumps through which fuel is dispensed. 

(c) A record of fuel receipts, invoices, bills of lading, 
transfer documents, yield reports, and other documents rela- 
tive to the acquisition of fuel. 

(d) A record of fuel disbursements, invoices, bills of lad- 
ing and other documents relative to the disbursement of fuel. 

(2) How long must I retain my records? Records 
((shall)) will be maintained and kept for a period of not less 
than five years in their original form. The department may 
make such examinations of the records, facilities, equipment, 
and aircraft of distributors, certified users and consumers of 
aircraft fuel as necessary in carrying out the provisions of this 
chapter. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-075 Invoices issued by licensees. (1) 
When is an invoice issued? Every licensee ((shaH)) must 
issue an invoice at the time of sale((-distribution-eruse)). If 
an electronic invoice is issued, a paper copy of the invoice 
((arust-be-preduced+f)) is required ((bythe departmentor)) to 
support a refund claim. 


(2) What information ((Hust-appear)) is required on 
((eaeh)) an invoice? ((Eachinvetee-mustinchide the follow- 
ine-infermation:)) 


(a) The name and address of the seller; 

(b) The name, address, and aircraft fuel tax number, if 
applicable, of the purchaser for all deliveries other than those 
made directly into the aircraft fuel tanks of unlicensed 
exempt carriers; 
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(c) The date of delivery ((€)), month, day, and year((})); 

(d) The location of the point of shipment. Alphanumeric 
codes are not allowed; 

(e) The physical address of the fuel delivery((;)) or 
exchange if different than the purchaser address, including 
the name of the state, Canadian Province, or foreign country. 
Alphanumeric codes are not allowed; 

(£) In the case of a delivery onto a federally recognized 
Indian reservation or into Indian country, the invoice must 
identify the state, U.S. possession, or Canadian Province in 
which the delivery took place; 

(g) Name of carrier transporting fuel; 

(E) (h) Name of product sold; 

(Œ) (4) The number of U.S. gallons of product sold in 
net or gross ((number of CS.)) gallons ((efpreduetseld)); 

((@)) G) The price per gallon and the total amount 
charged; and 

((@)) (k) A statement on the invoice indicating 
((whether)) if the fuel has been sold ((with-er)) without the 
Washington state fuel tax((< 

Aointhe-case-ofa-deliveryonte-afederally recognized 
dadian teservatien_er-onte_tIndian-_country, the nveicemust 
identify the -stateawithin the contisueusnited States, 
Hawatt,Alaska, District ef Columbia C-S_pessessien,or 

i lon Province iawhichthedeli leplace)), 

(3) What happens if ((a8)) a purchaser's invoice is 

lost or destroyed? (Gfaninveiee is test of destroyed) The 


seller ((shaH)) can issue a duplicate or copy containing all 
information ((that-appeared)) on the original invoice, if 
requested by the purchaser. The copies ((shalt)) must be 
plainly marked "copy" or "duplicate." 

(4) What happens if an incorrect invoice is issued to 
the purchaser? The seller must ((retrieve the incorrect 
inveice-and)) i issue a corrected invoice to the purchaser. The 
invoice must clearly indicate that it is a corrected invoice and 
reference the original invoice. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-080 Filing of refund((s)) claims for 
earch (1) (A¥hatde-Hhavete-de-te-elaim)) How do 
L apply for a refund for aircraft fuel? ((dn-erderto-claima 
refund ape eet feet tax; si shel eels sa a ES 


in ROW. 8236310.) Contact the desartinent ise a a 


permit application and instructions. 

(2) ((Esthere-atimelimitto-elaim-anaireraftfuehHax 

notbefHedHaterthan)) 

What time period can I file for a refund? You must file 
within thirteen months ((frem+the-date)) of the fuel fuel purchase 
((ofsuchaireraftfuehunder 
formotorvehielefureHn REW 82.36.330)) date. The depart- 
ment will use the postmark date to determine the thirteen- 
month time frame. We will not accept multiple refund claims 
for the same month. For example, if you have made a claim 
for purchases in June you cannot claim additional purchases 
for June on another claim form. 
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(3) (( 

claims? —Yes, the department may-examine the beoks-and 
records_of the claimant in order te-establish the validity of 
any-_claim_tor refund under the same_conditions_as_provided 
formeter-vehicle fuelin RCW 82:36340-)) What do I need 
to send with my refund claim? You must send in your fuel 
purchase invoices, schedules, and other documents listed on 
the refund claim form. If electronic invoices were issued, 
you must provide paper copies. 


(4) How do I account for my inventory? Any fuel on 
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laws-as-are-necessaryterecoverthe unpaid taxes_and fees 
whentheybeeome-dueand payable. 

@)-What_form—ef_paymentdees—_the—departnent 

F wee ie nese Pe ne i tep on = tenders 

Hon-upenwhich towas-drawn, may be required te-tenderalt 

in-certified funds,+e._cash, cashier's 

eheek,eertified cheek traveler's cheek, offieial)) take collec- 

tion action to recover any amounts owing and require all sub- 

sequent payments to be made in guaranteed funds, such as 


hand, by physical measurement, at the end of the claim period 


cash, cashier's check, or money order. 


should be reported as ending inventory. This figure should 
be reported as the beginning inventory on your next claim 
form. 

(5) What does a licensed distributor send with their 
refund claim? Summary schedules must be provided and 
the department may request invoices. 

(6) The following can sign a refund claim form: 

(a) Individuals - permit holder; 

(b) Partnership - any one of the partners; 

(c) Business firm or corporation - owner, corporate 
officer or other authorized agent. 


(7) Can invoices have a different name than what is 


on the claim form? No. 


(8) Can I request that my refund be assigned to 
another person? Yes, if we receive a letter stating whom 
you would like the claim assigned to. 


(9) How long will it take until I receive my refund? 


Within thirty business days after we receive a properly com- 
pleted claim. 


AMENDATORY SECTION (Amending WSR 01-08-083, 
filed 4/4/01, effective 5/5/01) 


WAC 308-78-090 Mitigation of penalties and((/er)) 
interest. (1) ((Gnder)) What ((eiteumstanees-may)) fee, 
((@)) penalty ((and/))or interest may be mitigated or 
reduced? The department may mitigate((-extinguish-and/or 
adjust)) fees, penalties, ((and/))or interest ((arising)) from: 

e Late or missing fuel tax returns((;)); 

e Unpaid or underpaid taxes((Jaek-efecemplete)); 


e Incomplete records((tteense—reveecation—penatties 
and)) to support reported fuel usage; or 


e Assessments. 
(2) How will the department ((determine whether 
)) make the 
decision? The department ((wHHĦ)) may review records, 
account history, or other information ((#tarrHing-atits-deet- 
sion. 


Qo Vhat-happens4Ht dearet pastas assessment 
on-time? —Y ou will be-assessed_additional penalties-and/er 
interest)). 


AMENDATORY SECTION (Amending WSR 00-08-032, 
filed 3/28/00, effective 4/28/00) 


WAC 308-78-100 Dishonored checks. (1) What will 
happen if my check ((beeemes)) is dishonored? ((A-dis- 
honored _cheek represents fathireto-pay_aireraft freltaxes, 

d)) The depart- 


ment will ((eaferee-such-aireraft fuel 
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(6) (2) Are there any additional fees charged for a 
dishonored check (PHS)? Yes, a handling fee ((shal)) 
will be ((assessed)) charged by the department for each dis- 


honored check ((dishenered bythe-financialinstitutien)). 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 308-78-050 Supporting documents for 


tax exempt transactions. 
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PERMANENT RULES 
COLUMBIA RIVER 
GORGE COMMISSION 
[Filed March 16, 2009, 2:11 p.m., effective May 1, 2009] 


Effective Date of Rule: May 1, 2009. 

Purpose: These changes clarify that the commission's 
consideration of applications to amend the management plan 
and revise urban area boundaries is a discretionary action, 
and specify that the commission will determine, as part of its 
work planning, how many of these types of applications it 
will accept for review. 

Citation of Existing Rules Affected by this Order: 
Amending 350-40-020, 350-40-040, 350-50-020, and 350- 
50-060. 

Adopted under notice filed as WSR 09-03-058 on Janu- 
ary 13, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 4, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 4, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 
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Date Adopted: March 10, 2009. 
Nancy A. Andring 
Rules Coordinator 


Amendatory Section 
350-40-020. Authority. 


(1) Consideration of requests to revise urban area bound- 
aries is a discretionary action authorized by section 4(f) of the 
Act. The Act does not entitle a county, or any person or 
entity, to have the Commission review a request to revise any 
urban area boundary. The Commission may make "minor 
revisions" to the boundaries of an Urban Area [Scenic Area 
Act, Section 4(f)]. Sueh+evisions-mustcomph with prece- 
dural requirements-and criteria the Seente Area Act. 

(2) Three procedural requirements are included in Sec- 
tion 4(f)(1) of the Scenic Area Act: 

(a) Requests to revise an Urban Area boundary are sub- 
mitted to the Commission by a county government; 

(b) The Commission must consult the Secretary of Agri- 
culture before revising an Urban Area boundary; and 

(c) Two-thirds of the Commission members, including a 
majority of the members appointed from each state, must 
approve a revision of an Urban Area boundary. In the event 
of recusal, the doctrine of necessity shall apply. 

(3) Section 4(f)(2) of the Scenic Area Act allows the 
Commission to revise the boundaries of an Urban Area only 
if the following criteria are satisfied: 

(a) A demonstrable need exists to accommodate long- 
range urban population growth requirements or economic 
needs consistent with the Management Plan; 

(b) Revision of Urban Area boundaries is consistent with 
the standards established in Section 6 and the purposes of the 
Scenic Area Act; 

(c) Revision of Urban Area boundaries will result in 
maximum efficiency of land uses within and on the fringe of 
existing Urban Areas; and 

(d) Revision of Urban Area boundaries will not result in 
the significant reduction of agricultural lands, forest lands, or 
open spaces. 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


Reviser's note: The typographical error in the above material 
occurred in the copy filed by the Columbia River Gorge Commission and 
appears in the Register pursuant to the requirements of RCW 34.08.040. 


Amendatory Section 
350-40-040. Processing of Application. 


Risse a a a tear as 


Plas tsa Part IV Chanie. 


On Reor e rben Aree Boundaries Policy 5} 


Plan, applications’ are ee an sr nari) Appli- 


cations for revision of urban area boundaries shall be be 
reviewed upon receipt and in the order in which they are 
received, except that the Commission may, as part of its work 
planning, set_a limit on the number of urban area boundary 
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revision applications it will process during the biennium and 
may set its limit at zero. 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


Reviser's note: The typographical error in the above material 
occurred in the copy filed by the Columbia River Gorge Commission and 
appears in the Register pursuant to the requirements of RCW 34.08.040. 


Amendatory Section 
350-50-020. Authority. 


(1) Consideration of amendments to the Management 
Plan is a discretionary action authorized by section 6(h) of the 
Act. The Act does not entitle any person or entity to have the 
Commission review an application to amend the Manage- 
ment Plan. The Commission shal may adopt an amendment 
to the Management Plan only if it is consistent with the pur- 
poses and standards of the Scenic Area Act, the provisions in 
section 6(h) of the Act, and this rule. 

(2) The Act only allows the Commission to adopt a plan 
amendment: 

(a) If the Commission determines at any time that condi- 
tions within the Scenic Area have significantly changed; and 

(b) If the Commission approves the plan amendment by 
a majority vote of the members appointed, including approval 
by at least three members from each state. In the event of 
recusal, the doctrine of necessity shall apply. 

Reviser's note: The typographical error in the above material 


occurred in the copy filed by the Columbia River Gorge Commission and 
appears in the Register pursuant to the requirements of RCW 34.08.040. 


Amendatory Section 
350-50-060. Processing of Application. 


(1) Applications for quasi-judicial amendments shall be 
reviewed upon receipt and in the order in which they are 
received, except that the Commission may, as part of its work 
planning, set a limit on the number of quasi-judicial applica- 
tions it will process during the biennium and may set its limit 
at zero. Applications shall be reviewed pursuant to sections 
070 through 120 of this division. 

(2) The Executive Director shall maintain requests for 
legislative amendments. The Commission shall review 
requested legislative amendments at least once each bien- 
nium and determine which, if any, to handle as an application 
to amend the Management Plan. In determining which legis- 
lative amendments to handle, the Commission may consider 
such factors as: whether the issue has been the subject of 
appeals, whether the issue has been an implementation prob- 
lem, whether the issue is a priority of federal, state, local, or 
tribal governments, and availability of data and resources 
necessary to analyze the issue. The Commission shall solicit 
public comment during its work planning concerning legisla- 
tive amendments to initiate. The decision to initiate a legisla- 
tive amendment is at the sole discretion of the Commission. 

(3) For legislative amendments, the Executive Director 
shall hold a pre-application conference as provided in 350- 
50-045. Following the pre-application conference, the Exec- 
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utive Director shall process a legislative amendment pursuant 
to sections 080 through 120 of this division. 


WSR 09-07-085 
PERMANENT RULES 
LIQUOR CONTROL BOARD 
[Filed March 17, 2009, 10:36 a.m., effective April 17, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: As a part of the liquor control board's on-going 
rules review process, chapter 314-62 WAC has been 
reviewed for relevance, clarity, and accuracy. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 314-62-010 and 314-62-020. 

Statutory Authority for Adoption: RCW 66.08.030. 

Adopted under notice filed as WSR 09-03-076 on Janu- 
ary 15, 2009. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 2, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 11, 2009. 


Lorraine Lee 
Chairman 


AMENDATORY SECTION (Amending Order 81, Resolu- 
tion No. 90, filed 9/23/81) 


WAC 314-62-010 Liquor law pamphlets. Pursuant to 
RCW 66.08.030 ((as-amended by-section tchapter-H5, 


Laws-of1977-ex-sess-)), pamphlets containing ((the)) state 
liquor laws (Title 66 RCW and other liquor related statutes) 
and the revised rules and regulations of the board ((shaH)) 


will be made publicly available ((threughthebeard's-Central 
Office Services-_Diyision, ee Tos Paor Arenie a 


Charges-shall-be-madefor_those-items_as-directed-by_the 
beard from_timete-time to-cover the costs-of printing and 


Provided, BONEN EE | Bee Copies De aot ae a6 


PERR eas follows:_(1) To 


the-seeretary-of the senate for use 
5 +2H1e-the chief clerk of 
the-house-for-use-of house-committees, twenty-coptes-GHte 
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eenters)) on the agency web site. 


AMENDATORY SECTION (Amending Order 81, Resolu- 
tion No. 90, filed 9/23/81) 


WAC 314-62-020 Annual reports. ((Pursuantte REW 
66-08-028,)) The board makes annual reports ((te+he-gever- 
ner)) covering the administration and enforcement of the 
Liquor Act during the preceding fiscal year. Copies of this 


report ((shal})) will be publicly available ((threugh+the 
' i C | Office Serviees Divisi 925 Fast Uni 


ea area ee libraries. and alec kolar mioo 
tiomandHreatmenteenters)) on the agency web site. 
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PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed March 17, 2009, 11:00 a.m., effective April 17, 2009] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Legislation passed approving expansion of the 
premium-based children's healthcare for children in house- 
holds with incomes up to and including 300% of FPL. The 
program name is changed from "children's healthcare for 
children" to "apple health for kids." This rule will increase 
the number of children who qualify for healthcare coverage. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-416-0015, 388-418-0025, 388-478- 
0075, 388-505-0210, 388-505-0211, 388-542-0010, 388- 
542-0020, 388-542-0050, and 388-542-0300. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.057, and 74.08.090. 

Other Authority: 2008 session law, RCW 74.09.402 and 
74.09.470. 
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Adopted under notice filed as WSR 08-21-105 on Octo- 
ber 16, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 388-416-0015: 

(10) If the client is eligible only during the three-month 
retroactive period, that period is the only period of certifica- 
tion, except when: 

(a) A pregnant woman is eligible in one of the three 
months preceding the month of application, but no earlier 
than the month of conception. Eligibility continues as 


described in subsection (3); 

(b) A child is eligible for a CN medical program as 
described in WAC 388-505-0210 (1) through (4) and (6) in 
one of the three months preceding the month of application. 
Eligibility continues for twelve months from the earliest 
month that the child is determined eligible. 

(12) ((Fhere-s-ne-retreactive-cheibiity fer)) Coverage 
under premium-based programs included in apple health for 
kids coverage as described in WAC 388-505-0210 and chap- 
ter 388-542 WAC((— ereditable coverage-exists-at the time 
efappheation, the -certification_peried)) begins no sooner 
than the month after creditable coverage ends. 


WAC 388-505-0210: 

(3) Noncitizen children under the age of nineteen, who 
do not meet qualified alien status as described in WAC 388- 
424-0006 ((Hert(4,orareinelgible duetethe five-year ban 
as-deseribed in WAC 388-424-0006G})), are eligible for 
state-funded CN coverage ((aader-ehHdren's -healtheare-pre- 
grams)) when they meet the following criteria: 


WAC 388-542-0300: 

(2)(iv) The family's total out-of-pocket maximum cost 
for employer-sponsored dependent coverage is two and one- 
half percent or more of the family's countable monthly 
income; 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 9, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 9, Repealed 0. 

Date Adopted: March 12, 2009. 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-416-0015 Certification periods for cate- 
gorically needy (CN) scope of care medical assistance pro- 
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grams. (1) A certification period is the period of time a per- 
son is determined eligible for a categorically needy (CN) 
scope of care medical program. Unless otherwise stated in 
this section, the certification period begins on the first day of 
the month of application and continues to the last day of the 
last month of the certification period. 

(2) For a child eligible for the newborn medical program, 
the certification period begins on the child's date of birth and 
continues through the end of the month of the child's first 
birthday. 

(3) For a woman eligible for a medical program based on 
pregnancy, the certification period ends the last day of the 
month that includes the sixtieth day from the day the preg- 
nancy ends. 

(4) For families the certification period is twelve months 
with a six-month report required as a condition of eligibility 
as described in WAC 388-418-0011. 

(5) For children, the certification period is twelve 
months. Eligibility is continuous without regard to changes in 
circumstances other than aging out of the program, moving 
out-of-state, failing to pay a required premium(s), incarcera- 
tion or death. 

(6) When the child turns nineteen the certification period 
ends even if the twelve-month period is not over. The certifi- 
cation period may be extended past the end of the month the 
child turns nineteen when: 

(a) The child is receiving inpatient services (see WAC 
388-505-0230) on the last day of the month the child turns 
nineteen; 

(b) The inpatient stay continues into the following month 
or months; and 

(c) The child remains eligible except for exceeding age 
nineteen. 

(7) For an SSI-related person the certification period is 
twelve months. 

(8) When the medical assistance unit is also receiving 
benefits under a cash or food assistance program, the medical 
certification period is updated to begin anew at each: 

(a) Approved application for cash or food assistance; or 

(b) Completed eligibility review. 

(9) A retroactive certification period can begin up to 
three months immediately before the month of application 
when: 

(a) The client would have been eligible for medical assis- 
tance if the client had applied; and 

(b) The client received covered medical services as 
described in WAC 388-501-0060 and 388-501-0065. 

(10) If the client is eligible only during the three-month 
retroactive period, that period is the only period of certifica- 
tion, except when: 

(a) A pregnant woman is eligible in one of the three 
months preceding the month of application, but no earlier 
than the month of conception. Eligibility continues as 
described in subsection (3); 

(b) A child is eligible for a CN medical program as 
described in WAC 388-505-0210 (1) through (4) and (6) in 
one of the three months preceding the month of application. 
Eligibility continues for twelve months from the earliest 
month that the child is determined eligible. 
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(11) Any months of a retroactive certification period are 
added to the designated certification periods described in this 
section. 


(12) ((Fhere+s-ne-retreactive-cheibility fer)) Coverage 
under premium-based ((ehidren's-heattheare)) programs 
included in apple health for kids as described in WAC 388- 
505-0210 and chapter 388-542 WAC((fereditable-cover- 
age-exists- atthe tine of appheation, the certification peried)) 
begins no sooner than the month after creditable coverage 
ends. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-418-0025 Effect of changes on medical 
program eligibility. (1) You continue to be eligible for med- 
ical assistance until the department determines your ineligi- 
bility or eligibility for another medical program. This applies 
to you if, during a certification period, you become ineligible 
for, or are terminated from, or request termination from: 

(a) A CN Medicaid program; 

(b) A ((ehitdren's healtheare)) program included in apple 
health for kids; or 

(c) Any of the following cash grants: 

(i) TANF; 

(ii) SSI; or 

(iii) GA-X. See WAC 388-434-0005 for changes 
reported during eligibility review. 

(2) If you become ineligible for refugee cash assistance, 


refugee medical assistance can be continued through the 
eight-month limit, as described in WAC 388-400-0035(4). 


(3) If you receive a TANF cash grant or family medical, 
you are eligible for a medical extension, as described under 
WAC 388-523-0100, when your cash grant or family medical 
program is terminated as a result of: 


(a) Earned income; or 
(b) Collection of child or spousal support. 


(4) A change in income during a certification period does 
affect eligibility for all medical programs except: 

(a) Pregnant women's medical programs; 

(b) ((Children's—healtheare—pregrams,)) A program 
included in apple health for kids, except as specified in sub- 
section (5); or 

(c) The first six months of the medical extension bene- 
fits. 

(5) For a child receiving ((benefits)) premium- -based 


coverage under (( 
pregrams)) a program included in apple health for kids as 


described in WAC 388-505-0210 and chapter 388-542 WAC, 
the department must redetermine eligibility for ((a)) nonpre- 


mium-based ((medieal-pregrant)) coverage when the family 
reports: 


(a) Family income has decreased to less than two hun- 
dred percent federal poverty level (FPL); 

(b) The child becomes pregnant; 

(c) A change in family size; or 

(d) The child receives SSI. 


Permanent 


Washington State Register, Issue 09-07 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-478-0075 Medical programs—Monthly 
income standards based on the federal poverty level 
(FPL). (1) Each year, the federal government publishes new 
federal poverty level (FPL) income standards in the Federal 
Register found at http://aspe.hhs.gov/poverty/index.shtml. 
The income standards for the following medical programs 
change on the first day of April every year based on the new 
FPL: 

(a) Pregnant women's program up to one hundred eighty- 
five percent of FPL; 

(b) ((Children's—healtheare—programs)) A program 
included in apple health for kids up to two hundred percent of 
FPL; 

(c) Healthcare for workers with disabilities (HWD) up to 
two hundred twenty percent of FPL; and 

(d) Premium-based coverage under ((the—ehildten's 

)) a program included in apple health for 
kids over two hundred percent of FPL, but not over ((twe 
hundred-fift;)) three hundred percent of FPL. 

(2) The department uses the FPL income standards to 
determine: 

(a) The mandatory or optional Medicaid status of an 
individual; and 

(b) Premium amount, if any, for a child. 

(3) There are no resource limits for the programs under 
this section. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-505-0210 Children's healthcare programs. 
Funding for children's healthcare coverage may come 
through Title XIX (medicaid) ((er)), Title XXI ((forthe 
Seetal SeeurittyAct)) ((€) SCHIP((3)), or through state- 
funded programs. There are no resource limits for children's 
(Gnedice) healtheare promenite but ceateen mustmeet 

é i hese-programs)). 
Children’ s Paias programs that fall ma the apple 
health for kids umbrella are described in subsections (1) 
through (4) below. 

(1) Newborns are eligible for federally matched categor- 
ically needy (CN) coverage through their first birthday when: 

(a) The child's mother was eligible for and receiving 
medical assistance at the time of the child's birth; and 

(b) The child remains with the mother and resides in the 
state. 

(2) Children under the age of nineteen who are U.S. citi- 
zens, U.S. nationals, or qualified aliens as described in WAC 
388-424-0001 and 388-424-0006 ((G)-and 4))) are eligible 
for federally matched CN coverage ((uader-ehidren's health- 
eare-pregrams)) when they meet the following criteria: 

(a) State residence as described in chapter 388-468 
WAC; 

(b) A Social Security number or application as described 
in chapter 388-476 WAC; 

(c) Proof of citizenship or immigrant status and identity 
as required by WAC 388-490-0005(1 1); 
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(d) Family income is at or below two hundred percent 
federal poverty level (FPL), as described in WAC 388-478- 
0075 at each application or review; or 

(e) They received supplemental security income (SSI) 
cash payments in August 1996 and would continue to be eli- 
gible for those payments except for the August 1996 passage 
of amendments to federal disability definitions; or 

(f) They are eligible for SSI-related CN or MN coverage. 

(3) Noncitizen children under the age of nineteen, who 
do not meet qualified alien status as described in WAC 388- 
424-0006 ((G)-et+4)-0r-are-inelsible-duetothe five-year 
ban-as-deseribed in WAC 388-424-0006}))), are eligible for 
state-funded CN coverage ((aader-ehidren's -healtheare-pre- 
grams)) when they meet the following criteria: 

(a) State residence as described in chapter 388-468 
WAC; and 

(b) Family income is at or below two hundred percent 
FPL at each application or review. 

(4) Children under the age of nineteen are eligible for 
premium-based CN coverage ((uader-ehitdren's healtheare 
pregrams)) as described in chapter 388-542 WAC when they 
meet the following criteria: 

(a) State residence as described in chapter 388-468 
WAC; 

(b) Family income is over two hundred percent FPL, as 
described in WAC 388-478-0075, but not over ((#ve-hundred 
fifty)) three hundred percent FPL at each application or 
review; 

(c) They do not have other creditable health insurance as 
described in WAC 388-542-0050; and 

(d) They pay the required monthly premiums as 
described in WAC 388-505-0211 

(5) Children under age nineteen are eligible for the med- 
ically needy (MN) medicaid program when they meet the fol- 
lowing criteria: 

(a) Citizenship or immigrant status, state residence, and 
Social Security number requirements as described in subsec- 
tion (2)(a), (b), and (c); ((and)) 

(b) ((Fhey)) Are ineligible for other federal Medicaid 
programs; and 

(c) Meet their spenddown obligation as described in 
WAC 388-519-0100 and 388-519-0110. 

(6) Children under the age of twenty-one who reside or 
expect to reside in a medical institution, intermediate care 
facility for the mentally retarded (ICF/MR), hospice care cen- 
ter, nursing home, or psychiatric facility may be eligible for 
((medieat)) healthcare coverage. See WAC 388-505-0230 
"Family related institutional medical" and WAC 388-513- 
1320 "Determining institutional status for long-term care." 

(7) Children who are in foster care under the legal 
responsibility of the state, or a federally recognized tribe 
located within the state, are eligible for federally matched CN 
Medicaid coverage through the month of their: 

(a) Eighteenth birthday; 

(b) Twenty-first birthday if children's administration 
determines they remain eligible for continued foster care ser- 
vices; or 

(c) Twenty-first birthday if they were in foster care on 
their eighteenth birthday and that birthday was on or after 
July 22, 2007. 
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(8) Children who receive subsidized adoption services 
are eligible for federally matched CN Medicaid coverage. 

(9) Children under age of nineteen may also be eligible 
for: 

(a) Family medical as described in WAC 388-505-0220; 

(b) Medical extensions as described in WAC 388-523- 
0100; or 

(c) SSI-related MN if they: 

(i) Meet the blind and/or disability criteria of the federal 
SSI program, or the condition of subsection (2)(e); and 

Gii) Have countable income above the level described in 
WAC 388-478-0070(1). 

(10) Children who are ineligible for other ((children's 
healtheare)) programs (( 

)) included in apple health for kids may be 
eligible for the alien emergency medical program (AEM) if 
they meet the following criteria: 

(a) They have a documented emergent medical condition 
as defined in WAC 388-500-0005; 

(b) They meet the other AEM program requirements as 
described in WAC 388-438-0110; and 

(c) They have income that exceeds ((ehildren's-health- 

)) three hundred percent FPL; or 

(d) They are disqualified from receiving premium-based 
((childtren's-healtheare)) coverage as described in subsection 
(4) of this section because of creditable coverage or nonpay- 
ment of premiums. 

(11) Except for a client described in subsection (6), an 
inmate of a public institution, as defined in WAC 388-500- 
0005, is not eligible for any children's healthcare pro- 


gram((s)). 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-505-0211 Premium requirements for pre- 


mium-based ((ehidren's-healtheare-pregrams)) health- 


care coverage under programs included in apple health 
for kids. (1) For the purposes of this chapter, "premium" 


means an amount paid for ((medieat)) healthcare coverage 
under programs included in apple health for kids. 

(2) Payment of a premium is required as a condition of 
eligibility for premium-based ((ehidren's-healtheare)) cover- 
age under programs included in apple health for kids, as 
described in WAC 388-505-0210(4), unless the child is: 

(a) Pregnant; or 

(b) An American Indian or Alaska native. 

(3) The premium requirement begins the first of the 
month following the determination of eligibility. There is no 
premium requirement for medical coverage received in a 
month or months before the determination of eligibility. 

(4) The premium amount for the assistance unit is based 
on the net ((avaHable)) countable income as described in 
WAC ((388-450-0005,)) 388-450-0210 and the number of 
children in the assistance unit. If the household includes more 
than one assistance unit, the premium amount billed for the 
assistance units may be different amounts. 

(5) The premium amount for each eligible child ((#s-#& 
teen deHars-per month per child upte-amaximunm ef forty 
five-delars-permenth,perheuseheld)) shall be: 
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(a) Twenty dollars per month per child for households 
with income above two hundred percent FPL, but not above 
two hundred and fifty percent FPL; 

(b) Thirty dollars per month per child for households 
with income above two hundred and fifty percent FPL, but 
not above three hundred percent FPL; and 

(c) Limited to a monthly maximum of two premiums for 
households with two or more children. 

(6) All children in an assistance unit are ineligible for 
((medteat)) healthcare coverage when the head of household 
fails to pay required premium payments for three consecutive 
months. 

(7) When the department terminates the medical cover- 
age of a child due to nonpayment of premiums, the child has 
a three-month period of ineligibility beginning the first of the 
following month. The three-month period of ineligibility is 
rescinded only when the: 

(a) Past due premiums are paid in full prior to the begin 
date of the period of ineligibility; or 

(b) The child becomes eligible for coverage under a non- 
premium-based ((medieal)) healthcare program. The depart- 
ment will not rescind the three-month period of ineligibility 
for reasons other than the criteria described in this subsection. 

(8) The department writes off past-due premiums after 
twelve months. 

(9) When the designated three-month period of ineligi- 
bility is over, all past due premiums that are an obligation of 
the head of household must be paid or written off before a 
child can become eligible for premium-based ((ehidren's 
healtheare)) coverage under a program included in apple 
health for kids. 

(10) A family cannot designate partial payment of the 
billed premium amount as payment for a specific child in the 
assistance unit. The full premium amount is the obligation of 
the head of household of the assistance unit. A family can 
decide to request ((medieat)) healthcare coverage only for 
certain children in the assistance unit, if they want to reduce 
premium obligation. 

(11) A change that affects the premium amount is effec- 
tive the month after the change is reported and processed. 

(12) A sponsor or other third party may pay the premium 
on behalf of the child or children in the assistance unit. The 
premium payment requirement remains the obligation of 
head of household of the assistance unit. The failure of a 
sponsor or other third party to pay the premium does not 
eliminate the: 

(a) Establishment of the period of ineligibility described 
in subsection (7) of this section; or 

(b) Obligation of the head of household to pay past-due 
premiums. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-542-0010 Purpose and scope of premium- 


based ((ehidren's-healtheare-pregrams)) healthcare cov- 


erage under programs included in apple health for kids. 
The department administers the programs included in apple 


health for kids that provide premium-based ((ehttdren's 
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healtheare)) coverage through a combination of state and fed- 
eral funding sources as described below: 

(1) Federally matched healthcare coverage as authorized 
by Title XXI of the Social Security Act state children's health 
insurance program (SCHIP) and RCW 74.09.450 for citizen 
and federally qualified immigrant children whose family 
income is above two hundred percent of the federal poverty 
level (FPL) but is not above ((#ve-hundred-fifty)) three hun- 
dred percent ((eftke)) FPL. 

(2) State funded healthcare coverage for ((nenettizen)) 
children with family income above two hundred percent FPL, 
but not above ((twe-hundredffty)) three hundred percent 
FPL, who are ineligible for Title XXI federally matched 
((chitdren's)) healthcare coverage due to immigration issues. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-542-0020 Other rules that apply to pre- 


mium-based ((ehidrens-healtheare-progrants)) health- 


care coverage under programs included in apple health 
for_kids. In addition to the rules of this chapter, children 


receiving premium-based ((chtldren's-healtheare-chents)) 
coverage under programs included in apple health for kids are 
subject to the following rules: 

(1) Chapter 388-538 WAC, Managed care (except WAC 
388-538-061, 388-538-063, and 388-538-065) if the child is 
covered under federally matched CN coverage; 

(2) WAC 388-505-0210(4), Children's healthcare pro- 
gram eligibility; 

(3) WAC 388- 505- 0211, Premium requirements for pre- 
mium-based (( )) coverage 
under programs included in apple health for kids; 

(4) WAC 388-416-0015(12), Certification periods for 
categorically needy (CN) scope of care medical assistance 
programs; and 

(5) WAC 388-418-0025, Effect of changes on medical 
program eligibility. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-542-0050 Definitions for premium-based 


((ehid+ren's-healtheare-pregrams)) healthcare coverage 


under programs included in apple health for kids. The fol- 
lowing definitions, as well as those found in WAC 388-538- 


050 and in 388-500-0005 Medical definitions, apply to pre- 
mium-based ((eht : )) coverage 
under programs included in apple health for kids. 

"Creditable coverage" means most types of public and 
private health coverage, except Indian health services, that 
provides access to physicians, hospitals, laboratory services, 
and radiology services. This term applies to the coverage 
whether or not the coverage is equivalent to that offered 
under premium-based ((ehitdren's-healtheare)) programs 
included in apple health for kids. "Creditable coverage" is 
described in 42 U.S.C. Sec. 1397jj. 

"Employer-sponsored dependent coverage" means 
creditable health coverage for dependents offered by a family 
member's employer or union, for which the employer or 
union may contribute in whole or part towards the premium. 


Washington State Register, Issue 09-07 


Extensions of such coverage (e.g., COBRA extensions) also 
qualify as employer-sponsored dependent coverage as long 
as there remains a contribution toward the premiums by the 
employer or union. 


AMENDATORY SECTION (Amending WSR 08-05-018, 
filed 2/12/08, effective 3/14/08) 


WAC 388-542-0300 Waiting period for premium- 
based ((healtheare)) healthcare coverage under programs 
((eeverage)) included in apple health for kids following 
employer coverage. (1) The department requires applicants 
to serve a waiting period of four full consecutive months 
before receiving premium-based ((¢hi : 
grams)) coverage under programs included in apple health 
for kids if the client or family: 


(a) Chooses to end employer sponsored dependent cov- 
erage. The waiting period begins the day after the employ- 
ment-based coverage ends; or 


(b) Fails to exercise an optional coverage extension (e.g., 
COBRA) that meets the following conditions. The waiting 
period begins on the day there is a documented refusal of the 
coverage extension when the extended coverage is: 


(i) Subsidized in part or in whole by the employer or 
union; 

Gi) Available and accessible to the applicant or family; 
and 

(iii) At a monthly cost to the family meeting the limita- 
tion of subsection (2)(b)(iv). 

(2) The department does not require a waiting period 


prior to premium-based coverage under (( 
i ; )) a program included in apple 


health for kids when: 

(a) The client or family member has a medical condition 
that, without treatment, would be life-threatening or cause 
serious disability or loss of function; or 

(b) The loss of employer-sponsored dependent coverage 
is due to any of the following: 

(i) Loss of employment with no post-employment subsi- 
dized coverage as described in subsection (1)(b); 

(ii) Death of the employee; 

(iii) The employer discontinues employer-sponsored 
dependent coverage; 


(iv) The family's total out-of-pocket maximum cost for 


employer-sponsored dependent coverage is ((fifty deHars-per 
meonthor-mere)) two and one-half percent or more of the 


family's countable monthly income; 


(v) The plan terminates employer-sponsored dependent 
coverage for the client because the client reached the maxi- 
mum lifetime coverage amount; 


(vi) Coverage under a COBRA extension period expired; 


(vii) Employer-sponsored dependent coverage is not rea- 
sonably available (e.g., client would have to travel to another 
city or state to access care); or 


(viii) Domestic violence caused the loss of coverage for 
the victim. 


WSR 09-07-098 


WSR 09-07-098 
PERMANENT RULES 
DEPARTMENT OF 
LABOR AND INDUSTRIES 
[Filed March 18, 2009, 8:54 a.m., effective May 1, 2009] 


Effective Date of Rule: May 1, 2009. 

Purpose: The purpose of this project is to include the 
adopted outdoor heat exposure rule in chapter 296-307 WAC, 
Safety standards for agriculture. 

During the public comment period for the outdoor heat 
exposure rule, the department received comments from 
stakeholders who believed that chapter 296-62 WAC, Gen- 
eral occupational health standards, does not apply currently 
to chapter 296-307 WAC, Safety standards for agriculture. 

Although it was determined that the department is per- 
mitted by RCW 49.17.041 to specifically reference the gen- 
eral industry safety rules, the department agreed to initiate 
tule making to incorporate outdoor heat exposure require- 
ments into chapter 296-307 WAC. 

RCW 49.17.041 requires the department to establish an 
agricultural safety rule that includes two parts: (1) Agricul- 
tural-specific rules for agricultural employers; and (2) spe- 
cific references to the general industry safety rule adopted 
under chapter 49.17 RCW.' Furthermore, agricultural 
employers are to be exempt from the general industry safety 
tule adopted under chapter 49.17 RCW for all rules not spe- 
cifically referenced in the agricultural safety rule.” 

Currently, the agricultural safety rule, chapter 296-307 
WAC, specifically states agricultural employers are covered 
by the requirements of chapter 296-62 WAC, General occu- 
pational health standards. WAC 296-307-006(3) states, "All 
agricultural operations are also covered by the requirements 
of chapter 296-62 WAC, General occupational health rules." 

While the department has determined that the require- 
ments in chapter 296-62 WAC apply to agricultural employ- 
ers, the department has decided to add the language from 
WAC 296-62-095 to chapter 296-307 WAC per stakeholder 
requests. 


1 RCW 49.17.041 (2)(a). 
2 RCW 49.17.041 (2)(b) (emphasis added). 


Citation of Existing Rules Affected by this Order: WAC 
296-307-030 What are the required elements of an accident 
prevention program?, 296-307-09512 What potable water 
sources must an employer provide?, 296-307-11015 Viola- 
tions of this part—Worker protection standards—40 CFR, § 
170.9, 296-307-12020 Entry restrictions—Standards for 
workers—40 CFR, § 170.112, and 296-307-13045 Personal 
protective equipment—Standards for pesticide handlers—40 
CFR, § 170.240. 

Statutory Authority for Adoption: 
49.17.040, 49.17.050, 49.17.060. 

Adopted under notice filed as WSR 08-23-084 on 
November 18, 2008. 

Changes Other than Editing from Proposed to Adopted 
Version: None. WAC 296-62-095 currently applies to agri- 
culture employers. This identical language from WAC 296- 
62-095 is being adopted into chapter 296-307 WAC, Safety 
standards for agriculture. As a result, no new or additional 


RCW 49.17.010, 
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requirements or costs will be created for agriculture employ- 
ers. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 7, Amended 5, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 7, 
Amended 5, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 18, 2009. 


Judy Schurke 
Director 


AMENDATORY SECTION (Amending WSR 98-24-096, 
filed 12/1/98, effective 3/1/99) 


WAC 296-307-030 What are the required elements 
of an accident prevention program? (1) You must instruct 
all employees in safe working practices at the beginning of 
employment. Your instruction must be tailored to the types of 
hazards to which employees are exposed. 

(2) You must develop a written accident prevention pro- 
gram tailored to the needs of your agricultural operation and 
to the types of hazards involved. 

(3) Your accident prevention program must contain at 
least the following elements: 

(a) How, when, and where to report injuries and ill- 
nesses, and the location of first-aid facilities. 

(b) How to report unsafe conditions and practices. 

(c) The use and care of personal protective equipment. 

(d) What to do in emergencies. See WAC 296-307- 
35015 for emergency action plan requirements. 

(e) Identification of hazardous chemicals or materials 
and the instruction for their safe use. 

(f) An on-the-job review of the practices necessary to 
perform job assignments in a safe and healthful manner. 

(4) At least once a month, you must conduct a walk- 
around safety inspection of active job sites, the materials and 
equipment involved, and operating procedures. A representa- 
tive chosen by employees must be invited and allowed to 
accompany you. 

Note: Additional requirements in Part G-1, WAC 296-307-097 

Outdoor heat exposure, may apply. Employers may 
address their outdoor heat exposure safety program either in 


their written accident prevention program (APP) or as a 
stand-alone written document. See Part G-1. 


AMENDATORY SECTION (Amending WSR 97-09-013, 
filed 4/7/97, effective 4/7/97) 


WAC 296-307-09512 What potable water sources 
must an employer provide? You must provide potable 
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water for employees engaged in hand-labor operations in the 
field, without cost to the employee. Potable water must meet 
the following requirements: 

(1) Potable water is in locations that are accessible to all 
employees. 

(2) Potable water containers are refilled daily or more 
often as necessary. 

(3) Potable water dispensers are designed, constructed, 
and serviced so that sanitary conditions are maintained. They 
are closeable and equipped with a tap. 

(4) Open containers such as barrels, pails, or tanks for 
drinking water from which water must be dipped or poured, 
whether or not they are fitted with a cover, are prohibited. 

(5) Any container used to distribute drinking water is 
clearly marked in English and with the appropriate interna- 
tional symbol describing its contents. 

(6) Any container used to distribute drinking water is 
only used for that purpose. 

(7) Potable water is suitably cool and provided in suffi- 
cient amounts, taking into account the air temperature, 
humidity, and the nature of the work performed, to meet 
employees' needs. 

Note: Suitably cool water should be sixty degrees Fahrenheit or 
less. During hot weather, employees may require up to three 
gallons of water per day. Additional requirements may be 
found in the outdoor heat exposure standard in Part G-1 


WAC 296-307-09740 Drinking water, which applies 
between May 1st and September 30th of each year. 


(8) The use of common drinking cups or dippers is pro- 
hibited. Water is dispensed in single-use drinking cups, per- 
sonal containers, or by water fountains. 

"Single-use drinking cups" means containers of any type 
or size, disposable or not, and including personal containers 
if the choice to use a personal container is made by the 
employee, not the employer. 

(9) Employees must be prohibited from drinking from 
irrigation ditches, creeks or rivers. Potable water must meet 
the quality standards for drinking purposes of the state or 
local authority, or must meet quality standards of the United 
States Environmental Protection Agency's National 
Interim—Primary Drinking Water Regulations, published in 
40 CFR Part 141 and 40 CFR 147.2400. 


AMENDATORY SECTION (Amending WSR 05-01-166, 
filed 12/21/04, effective 4/2/05) 


WAC 296-307-11015 Violations of this part— 
Worker protection standards—40 CFR, § 170.9. (1) RCW 
15.58.150 (2)(c) provides that it is unlawful for any person 
", |. to use or cause to be used any pesticide contrary to label 
directions .. .." When 40 CFR, Part 170 is referenced on a 
label, users must comply with all of its requirements except 
those that are inconsistent with product specific instructions 
on the labeling. For purposes of this chapter, the term "use" is 
interpreted to include: 

(a) Preapplication activities, including, but not limited 
to: 

(i) Arranging for the application of the pesticide; 

(ii) Mixing and loading the pesticide; and 

(iii) Making necessary preparations for the application of 
the pesticide, including responsibilities related to worker 
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notification, training of handlers, decontamination, use and 
care of personal protective equipment, emergency informa- 
tion, and heat stress management. 

Note: Additional requirements in WAC 296-307-097, Outdoor 


heat exposure, may apply between May Ist and September 
30th of each year. See Part G-1. 


(b) Application of the pesticide. 

(c) Post-application activities necessary to reduce the 
risks of illness and injury resulting from handlers' and work- 
ers' occupational exposures to pesticide residues during the 
restricted-entry interval plus thirty days. These activities 
include, but are not limited to, responsibilities related to 
worker training, notification, and decontamination. 

(d) Other pesticide-related activities, including, but not 
limited to, providing emergency assistance, transporting or 
storing pesticides that have been opened, and disposing of 
excess pesticides, spray mix, equipment wash waters, pesti- 
cide containers, and other pesticide-containing materials. 

(2) A person who has a duty under this chapter, as refer- 
enced on the pesticide product label, and who fails to perform 
that duty, violates RCW 15.58.330 and 17.21.315, and is sub- 
ject to civil penalties under RCW 15.58.335, 15.58.260 and 
17.21.315. 

(3) FIFRA section 14 (b)(4) provides that a person is lia- 
ble for a penalty under FIFRA if another person employed by 
or acting for that person violates any provision of FIFRA. 
The term "acting for" includes both employment and contrac- 
tual relationships. 

(4) The requirements of this chapter, including the 
decontamination requirements, shall not, for the purposes of 
section 653 (b)(1) of Title 29 of the U.S. Code, be deemed to 
be the exercise of statutory authority to prescribe or enforce 
standards or regulations affecting the general sanitary haz- 
ards addressed by Field Sanitation, WAC 296-307-095, or 
other agricultural, nonpesticide hazards. 


AMENDATORY SECTION (Amending WSR 98-24-096, 
filed 12/1/98, effective 3/1/99) 


WAC 296-307-12020 Entry restrictions—Standards 
for workers—40 CFR, § 170.112. (1) General restrictions. 

(a) After the application of any pesticide on an agricul- 
tural establishment, the agricultural employer shall not allow 
or direct any worker to enter or to remain in the treated area 
before the restricted-entry interval specified on the pesticide 
labeling has expired, except as provided in this section. 

(b) Entry-restricted areas in greenhouses are specified in 
column D in Table 2 under WAC 296-307-12015 (3)(d). 

(c) When two or more pesticides are applied at the same 
time, the restricted-entry interval shall be the longest of the 
applicable intervals. 

(d) The agricultural employer shall assure that any 
worker who enters a treated area under a restricted-entry 
interval as permitted by subsections (3), (4), and (5) of this 
section uses the personal protective equipment specified in 
the product labeling for early entry workers and follows any 
other requirements on the pesticide labeling regarding early 
entry. 

(2) Exception for activities with no contact. A worker 
may enter a treated area during a restricted-entry interval if 
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the agricultural employer assures that both of the following 
are met: 

(a) The worker will have no contact with anything that 
has been treated with the pesticide to which the restricted- 
entry interval applies, including, but not limited to, soil, 
water, air, or surfaces of plants; and 

(b) No such entry is allowed until any inhalation expo- 
sure level listed in the labeling has been reached or any ven- 
tilation criteria established by WAC 296-307-12015 (3)(c) or 
in the labeling have been met. 

(3) Exception for short-term activities. A worker may 
enter a treated area during a restricted-entry interval for short- 
term activities if the agricultural employer assures that the 
following requirements are met: 

(a) No hand labor activity is performed. 

(b) The time in treated areas under a restricted-entry 
interval for any worker does not exceed one hour in any 
twenty-four-hour period. 

(c) No such entry is allowed for the first four hours fol- 
lowing the end of the application, and no such entry is 
allowed thereafter until any inhalation exposure level listed 
in the labeling has been reached or any ventilation criteria 
established by WAC 296-307-12015 (3)(c) or in the labeling 
have been met. 

(d) The personal protective equipment specified on the 
product labeling for early entry is provided to the worker. 
Such personal protective equipment shall conform to the fol- 
lowing standards: 

(i) Personal protective equipment (PPE) means devices 
and apparel that are worn to protect the body from contact 
with pesticides or pesticide residues, including, but not lim- 
ited to, coveralls, chemical-resistant suits, chemical-resistant 
gloves, chemical-resistant footwear, respiratory protection 
devices, chemical-resistant aprons, chemical-resistant head- 
gear, and protective eyewear. 

(ii) Long-sleeved shirts, short-sleeved shirts, long pants, 
short pants, shoes, socks, and other items of work clothing 
are not considered personal protective equipment for the pur- 
poses of this section and are not subject to the requirements 
of this section, although pesticide labeling may require that 
such work clothing be worn during some activities. 

(iii) When "chemical-resistant" personal protective 
equipment is specified by the product labeling, it shall be 
made of material that allows no measurable movement of the 
pesticide being used through the material during use. 

(iv) When "waterproof" personal protective equipment is 
specified by the product labeling, it shall be made of material 
that allows no measurable movement of water or aqueous 
solutions through the material during use. 

(v) When a "chemical-resistant suit" is specified by the 
product labeling, it shall be a loose-fitting, one-piece or two- 
piece, chemical-resistant garment that covers, at a minimum, 
the entire body except head, hands, and feet. 

(vi) When "coveralls" are specified by the product label- 
ing, they shall be a loose-fitting, one-piece or two-piece gar- 
ment, such as a cotton or cotton and polyester coverall, that 
covers, at a minimum, the entire body except head, hands, 
and feet. The pesticide product labeling may specify that the 
coveralls be worn over a layer of clothing. If a chemical- 
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resistant suit is substituted for coveralls, it need not be worn 
over a layer of clothing. 

(vii) Gloves shall be of the type specified by the product 
labeling. Gloves or glove linings made of leather, cotton, or 
other absorbent materials must not be worn for early entry 
activities unless these materials are listed on the product 
labeling as acceptable for such use. If chemical-resistant 
gloves with sufficient durability and suppleness are not 
obtainable for tasks with roses or other plants with sharp 
thorns, leather gloves may be worn over chemical-resistant 
liners. However, once leather gloves have been worn for this 
use, thereafter they shall be worn only with chemical-resis- 
tant liners and they shall not be worn for any other use. 

(viii) When "chemical-resistant footwear" is specified by 
the product labeling, it shall be one of the following types of 
footwear: Chemical-resistant shoes, chemical-resistant 
boots, or chemical-resistant shoe coverings worn over shoes 
or boots. If chemical-resistant footwear with sufficient dura- 
bility and a tread appropriate for wear in rough terrain is not 
obtainable for workers, then leather boots may be worn in 
such terrain. 

(ix) When "protective eyewear" is specified by the prod- 
uct labeling, it shall be one of the following types of eyewear: 
Goggles; face shield; safety glasses with front, brow, and 
temple protection; or a full-face respirator. 

(x) When "chemical-resistant headgear" is specified by 
the product labeling, it shall be either a chemical-resistant 
hood or a chemical-resistant hat with a wide brim. 

(e) The agricultural employer shall assure that the 
worker, before entering the treated area, either has read the 
product labeling or has been informed, in a manner that the 
worker can understand, of all labeling requirements related to 
human hazards or precautions, first aid, symptoms of poison- 
ing, personal protective equipment specified for early entry, 
and any other labeling requirements related to safe use. 

(f) The agricultural employer shall assure that: 

(i) Workers wear the personal protective equipment cor- 
rectly for its intended purpose and use personal protective 
equipment according to manufacturer's instructions. 

(ii) Before each day of use, all personal protective equip- 
ment is inspected for leaks, holes, tears, or worn places, and 
any damaged equipment is repaired or discarded. 

(iii) Personal protective equipment that cannot be 
cleaned properly is disposed of in accordance with any appli- 
cable federal, state, and local regulations. 

(iv) All personal protective equipment is cleaned accord- 
ing to manufacturer's instructions or pesticide product label- 
ing instructions before each day of reuse. In the absence of 
any such instructions, it shall be washed thoroughly in deter- 
gent and hot water. 

(v) Before being stored, all clean personal protective 
equipment is dried thoroughly or is put in a well-ventilated 
place to dry. 

(vi) Personal protective equipment contaminated with 
pesticides is kept separately and washed separately from any 
other clothing or laundry. 

(vii) Any person who cleans or launders personal protec- 
tive equipment is informed that such equipment may be con- 
taminated with pesticides, of the potentially harmful effects 
of exposure to pesticides, and of the correct way(s) to handle 
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and clean personal protective equipment and to protect them- 
selves when handling equipment contaminated with pesti- 
cides. 

(viii) All clean personal protective equipment is stored 
separately from personal clothing and apart from pesticide- 
contaminated areas. 

(ix) Each worker is instructed how to put on, use, and 
remove the personal protective equipment and is informed 
about the importance of washing thoroughly after removing 
personal protective equipment. 

(x) Each worker is instructed in the prevention, recogni- 
tion, and first-aid treatment of heat-related illness. 

Note: Additional requirements in WAC 296-307-097, Outdoor 


heat exposure, may apply between May Ist and September 
30th of each year. See Part G-1. 


(xi) Workers have a clean place(s) away from pesticide- 
storage and pesticide-use areas for storing personal clothing 
not in use; putting on personal protective equipment at the 
start of any exposure period; and removing personal protec- 
tive equipment at the end of any exposure period. 

(g) When personal protective equipment is required by 
the labeling of any pesticide for early entry, the agricultural 
employer shall assure that no worker is allowed or directed to 
perform the early entry activity without implementing, when 
appropriate, measures to prevent heat-related illness. 

Note: Additional requirements in WAC 296-307-097, Outdoor 


heat exposure, may apply between May 1st and September 
30th of each year. See Part G-1. 


(h) During any early entry activity, the agricultural 
employer shall provide a decontamination site in accordance 
with WAC 296-307-12050. 

(i) The agricultural employer shall not allow or direct 
any worker to wear home or to take home personal protective 
equipment contaminated with pesticides. 

(4) Declaration of an agricultural emergency. 

(a) The director of the Washington state department of 
agriculture may declare the existence of circumstances caus- 
ing an agricultural emergency on a particular establishment 
or establishments. 

(b) The director may declare an agricultural emergency 
based on the reasonably expected certainty of circumstances 
occurring based on weather or other forecasts that would cre- 
ate conditions that would normally be anticipated to cause an 
agricultural emergency. 

(c) The agricultural employer may determine if the 
establishment under his/her control is subject to the agricul- 
tural emergency declared by the director. 

(d) Emergency repair of equipment that is in use and 
sited within a pesticide treated area under a restricted-entry 
interval, such as frost protection devices, shall be considered 
to be an agricultural emergency. The conditions in WAC 16- 
228-655 shall be met. 

(e) Activities that require immediate response such as 
fire suppression, relocation of greenhouse plants due to 
power failure, and similar conditions, shall be considered to 
be agricultural emergencies. The conditions in WAC 16-228- 
655 shall be met. 

(5) Agricultural activities permitted under an agricultural 
emergency. 
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(a) A worker may enter a pesticide treated area under a 
restricted-entry interval in an agricultural emergency to per- 
form tasks, including hand labor tasks, necessary to mitigate 
the effects of the agricultural emergency if the agricultural 
employer assures that all the following requirements are met: 

(i) No entry is permitted for the first four hours after the 
pesticide application or the minimum reentry interval 
allowed by EPA for that product, whichever is less; 

(ii) The personal protective equipment specified on the 
product labeling for early entry is provided to the worker; 

(iii) The agricultural employer shall assure that the 
worker, before entering the treated area, either has read the 
product labeling or has been informed, in a manner the 
worker can understand, of all labeling requirements related to 
human hazards or precautions, first aid, symptoms of poison- 
ing, personal protective equipment specified for early entry, 
and any other labeling requirements related to safe use; 

(iv) The agricultural employer shall assure that the 
worker wears the proper PPE and that the PPE is in operable 
condition and that the worker has been trained in its proper 
use; 

(v) The agricultural employer shall assure that measures 
have been taken, when appropriate, to prevent heat-related 
illness; 

Note: Additional requirements in WAC 296-307-097, Outdoor 


heat exposure, may apply between May Ist and September 
30th of each year. See Part G-1. 


(vi) A decontamination site has been provided in accor- 
dance with EPA regulations; 

(vii) The agricultural employer shall not allow or direct 
any worker to wear home or take home personal protective 
equipment contaminated with pesticides. 

(b) If the agricultural emergency is due to equipment 
failure, then the agricultural employer shall assure that all the 
requirements in subsection (1) of this section are met plus the 
following additional requirement. The only permitted activity 
until the restricted-entry interval has elapsed is equipment 
repair that would mitigate the effect of the equipment failure. 

(6) Recordkeeping required for agricultural emergen- 
cies. 

(a) If the employer declares that his/her establishment is 
affected by an agricultural emergency and that activities reg- 
ulated by the worker protection standard have been per- 
formed, the employer shall keep the following records for 
seven years from the date of the agricultural emergency: 

(i) Date of the agricultural emergency; 

(ii) Time of the agricultural emergency, start and end; 

(iii) Reason for the agricultural emergency, such as frost, 
fire, equipment failure, etc.; 

(iv) Crop/site; 

(v) Pesticide(s) - name, EPA number, REI; 

(vi) Name, date, time of entry and exit of early entry per- 
son(s); 

(vii) Estimated potential of economic loss which would 
have occurred had no early entry been allowed. 

(b) Records shall be completed within twenty-four hours 
of the early entry exposure and be available to the department 
and/or department of health and/or medical facility or treat- 
ing physician if requested by the above or the employee. 
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(7) Exception to entry restrictions requiring EPA 
approval. EPA may in accordance with 40 CFR, Part 170.112 
(e) grant an exception from the requirements of this section. 
A request for an exception must be submitted to the Director, 
Office of Pesticide Programs (H-7501C), Environmental Pro- 
tection Agency, 401 "M" Street SW, Washington, DC 20460 
and must be accompanied by two copies of the information 
specified in 40 CFR, Part 170.112(e). 


AMENDATORY SECTION (Amending WSR 05-01-166, 
filed 12/21/04, effective 4/2/05) 


WAC 296-307-13045 Personal protective equip- 
ment—Standards for pesticide handlers—40 CFR, § 
170.240. (1) Requirement. Any person who performs tasks as 
a pesticide handler shall use the clothing and personal protec- 
tive equipment specified on the labeling for use of the prod- 
uct. 

(2) Definition. 

(a) Personal protective equipment (PPE) means devices 
and apparel that are worn to protect the body from contact 
with pesticides or pesticide residues, including, but not lim- 
ited to, coveralls, chemical-resistant suits, chemical-resistant 
gloves, chemical-resistant footwear, respiratory protection 
devices, chemical-resistant aprons, chemical-resistant head- 
gear, and protective eyewear. 

(b) Long-sleeved shirts, short-sleeved shirts, long pants, 
short pants, shoes, socks, and other items of work clothing 
are not considered personal protective equipment for the pur- 
poses of this section and are not subject to the requirements 
of this section, although pesticide labeling may require that 
such work clothing be worn during some activities. 

(3) Provision. When personal protective equipment is 
specified by the labeling of any pesticide for any handling 
activity, the handler employer shall provide the appropriate 
personal protective equipment in clean and operating condi- 
tion to the handler. 

(a) When "chemical-resistant" personal protective equip- 
ment is specified by the product labeling, it shall be made of 
material that allows no measurable movement of the pesti- 
cide being used through the material during use. 

(b) When "waterproof" personal protective equipment is 
specified by the product labeling, it shall be made of material 
that allows no measurable movement of water or aqueous 
solutions through the material during use. 

(c) When a "chemical-resistant suit" is specified by the 
product labeling, it shall be a loose-fitting, one-piece or two- 
piece chemical-resistant garment that covers, at a minimum, 
the entire body except head, hands, and feet. 

(d) When "coveralls" are specified by the product label- 
ing, they shall be a loose-fitting, one-piece or two-piece gar- 
ment, such as a cotton or cotton and polyester coverall, that 
covers, at a minimum, the entire body except head, hands, 
and feet. The pesticide product labeling may specify that the 
coveralls be worn over another layer of clothing. 

(e) Gloves shall be of the type specified by the product 
labeling. Gloves or glove linings made of leather, cotton, or 
other absorbent material shall not be worn for handling activ- 
ities unless such materials are listed on the product labeling 
as acceptable for such use. 
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(f) When "chemical-resistant footwear" is specified by 
the product labeling, one of the following types of footwear 
must be worn: 

(i) Chemical-resistant shoes. 

(ii) Chemical-resistant boots. 

(iii) Chemical-resistant shoe coverings worn over shoes 
or boots. 

(g) When "protective eyewear" is specified by the prod- 
uct labeling, one of the following types of eyewear must be 
worn: 

(i) Goggles. 

(ii) Face shield. 

(iii) Safety glasses with front, brow, and temple protec- 
tion. 

(iv) Full-face respirator. 

(h) When a "chemical-resistant apron" is specified by the 
product labeling, an apron that covers the front of the body 
from mid-chest to the knees shall be worn. 

(i) When a respirator is specified by the product labeling, 
it shall be appropriate for the pesticide product used and for 
the activity to be performed. The handler employer shall 
assure that the respirator fits correctly by using the proce- 
dures consistent with chapter 296-307 WAC, Part Y-5. If the 
label does not specify the type of respirator to be used, it shall 
meet the requirements of chapter 296-307 WAC, Part Y-5. 
The respiratory protection requirements of chapter 296-307 
WAC, Part Y-5, shall apply. 

(j) When "chemical-resistant headgear" is specified by 
the product labeling, it shall be either a chemical-resistant 
hood or a chemical-resistant hat with a wide brim. 

(4) Exceptions to personal protective equipment speci- 
fied on product labeling. 

(a) Body protection. 

(i) A chemical-resistant suit may be substituted for "cov- 
eralls," and any requirement for an additional layer of cloth- 
ing beneath is waived. 

(ii) A chemical-resistant suit may be substituted for 
"coveralls" and a chemical-resistant apron. 

(b) Boots. If chemical-resistant footwear with sufficient 
durability and a tread appropriate for wear in rough terrain is 
not obtainable, then leather boots may be worn in such ter- 
rain. 

(c) Gloves. If chemical-resistant gloves with sufficient 
durability and suppleness are not obtainable, then during han- 
dling activities with roses or other plants with sharp thorns, 
leather gloves may be worn over chemical-resistant glove lin- 
ers. However, once leather gloves are worn for this use, 
thereafter they shall be worn only with chemical-resistant lin- 
ers and they shall not be worn for any other use. 

(d) Closed systems. If handling tasks are performed 
using properly functioning systems that enclose the pesticide 
to prevent it from contacting handlers or other persons, and if 
such systems are used and are maintained in accordance with 
that manufacturer's written operating instructions, exceptions 
to labeling-specified personal protective equipment for the 
handling activity are permitted as provided in (d)(1) and (ii) of 
this subsection. 

(i) Persons using a closed system to mix or load pesti- 
cides with a signal word of DANGER or WARNING may substi- 
tute a long-sleeved shirt, long pants, shoes, socks, chemical- 
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resistant apron, and any protective gloves specified on the 
labeling for handlers for the labeling-specified personal pro- 
tective equipment. 

(ii) Persons using a closed system to mix or load pesti- 
cides other than those in (d)(i) of this subsection or to per- 
form other handling tasks may substitute a long-sleeved shirt, 
long pants, shoes, and socks for the labeling-specified per- 
sonal protective equipment. 

(iii) Persons using a closed system that operates under 
pressure shall wear protective eyewear. 

(iv) Persons using a closed system shall have all label- 
ing-specified personal protective equipment immediately 
available for use in an emergency. 

(e) Enclosed cabs. If handling tasks are performed from 
inside a cab that has a nonporous barrier which totally sur- 
rounds the occupants of the cab and prevents contact with 
pesticides outside of the cab, exceptions to personal protec- 
tive equipment specified on the product labeling for that han- 
dling activity are permitted as provided in (e)(i) through (iv) 
of this subsection. 

(i) Persons occupying an enclosed cab may substitute a 
long-sleeved shirt, long pants, shoes, and socks for the label- 
ing-specified personal protective equipment. If a respiratory 
protection device is specified on the pesticide product label- 
ing for the handling activity, it must be worn. 

(ii) Persons occupying an enclosed cab that has a prop- 
erly functioning ventilation system which is used and main- 
tained in accordance with the manufacturer's written operat- 
ing instructions and which is declared in writing by the man- 
ufacturer and by the Washington state department of labor 
and industries to provide respiratory protection equivalent to 
or greater than a dust/mist filtering respirator may substitute 
a long-sleeved shirt, long pants, shoes, and socks for the 
labeling-specified personal protective equipment. If a respi- 
ratory protection device other than a dust/mist-filtering respi- 
rator is specified on the pesticide product labeling, it must be 
worn. 

(iii) Persons occupying an enclosed cab that has a prop- 
erly functioning ventilation system which is used and main- 
tained in accordance with the manufacturer's written operat- 
ing instructions and which is declared in writing by the man- 
ufacturer and by the Washington state department of labor 
and industries to provide respiratory protection equivalent to 
or greater than the vapor-removing or gas-removing respira- 
tor specified on pesticide product labeling may substitute a 
long-sleeved shirt, long pants, shoes, and socks for the label- 
ing-specified personal protective equipment. If an air-supply- 
ing respirator or a self-contained breathing apparatus (SCBA) 
is specified on the pesticide product labeling, it must be worn. 

(iv) Persons occupying an enclosed cab shall have all 
labeling-specified personal protective equipment immedi- 
ately available and stored in a chemical-resistant container, 
such as a plastic bag. They shall wear such personal protec- 
tive equipment if it is necessary to exit the cab and contact 
pesticide-treated surfaces in the treated area. Once personal 
protective equipment is worn in the treated area, it must be 
removed before reentering the cab. 

(f) Aerial applications. 

(i) Use of gloves. Chemical-resistant gloves shall be 
worn when entering or leaving an aircraft contaminated by 
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pesticide residues. In the cockpit, the gloves shall be kept in 
an enclosed container to prevent contamination of the inside 
of the cockpit. 

Gi) Open cockpit. Persons occupying an open cockpit 
shall use the personal protective equipment specified in the 
product labeling for use during application, except that chem- 
ical-resistant footwear need not be worn. A helmet may be 
substituted for chemical-resistant headgear. A visor may be 
substituted for protective eyewear. 

(iii) Enclosed cockpit. Persons occupying an enclosed 
cockpit may substitute a long-sleeved shirt, long pants, shoes, 
and socks for labeling-specified personal protective equip- 
ment. 

(g) Crop advisors. Crop advisors entering treated areas 
while a restricted-entry interval is in effect may wear the per- 
sonal protective equipment specified on the pesticide labeling 
for early entry activities instead of the personal protective 
equipment specified on the pesticide labeling for handling 
activities, provided: 

(i) Application has been completed for at least four 
hours. 

Gi) Any inhalation exposure level listed in the labeling 
has been reached or any ventilation criteria established by 
WAC 296-307-12015 (3)(c) or in the labeling have been met. 

(5) Use of personal protective equipment. 

(a) The handler employer shall assure that personal pro- 
tective equipment is used correctly for its intended purpose 
and is used according to the manufacturer's instructions. 

(b) The handler employer shall assure that, before each 
day of use, all personal protective equipment is inspected for 
leaks, holes, tears, or worn places, and any damaged equip- 
ment is repaired or discarded. 

(6) Cleaning and maintenance. 

(a) The handler employer shall assure that all personal 
protective equipment is cleaned according to the manufac- 
turer's instructions or pesticide product labeling instructions 
before each day of reuse. In the absence of any such instruc- 
tions, it shall be washed thoroughly in detergent and hot 
water. 

(b) If any personal protective equipment cannot be 
cleaned properly, the handler employer shall dispose of the 
personal protective equipment in accordance with any appli- 
cable federal, state, and local regulations. Coveralls or other 
absorbent materials that have been drenched or heavily con- 
taminated with an undiluted pesticide that has the signal word 
DANGER or WARNING on the label shall be not be reused. 

(c) The handler employer shall assure that contaminated 
personal protective equipment is kept separately and washed 
separately from any other clothing or laundry. 

(d) The handler employer shall assure that all clean per- 
sonal protective equipment shall be either dried thoroughly 
before being stored or shall be put in a well ventilated place 
to dry. 

(e) The handler employer shall assure that all personal 
protective equipment is stored separately from personal 
clothing and apart from pesticide-contaminated areas. 

(f) The handler employer shall assure that when 
dust/mist filtering respirators are used, the filters shall be 
replaced: 

(i) When breathing resistance becomes excessive. 
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(ii) When the filter element has physical damage or tears. 

(iii) According to manufacturer's recommendations or 
pesticide product labeling, whichever is more frequent. 

(iv) In the absence of any other instructions or indica- 
tions of service life, at the end of each day's work period. 

(g) The handler employer shall assure that when gas- 
removing or vapor-removing respirators are used, the gas- 
removing or vapor-removing canisters or cartridges shall be 
replaced: 

(i) At the first indication of odor, taste, or irritation. 

(ii) According to manufacturer's recommendations or 
pesticide product labeling, whichever is more frequent. 

(iii) In the absence of any other instructions or indica- 
tions of service life, at the end of each day's work period. 

(h) The handler employer shall inform any person who 
cleans or launders personal protective equipment: 

(i) That such equipment may be contaminated with pes- 
ticides. 

(ii) Of the potentially harmful effects of exposure to pes- 
ticides. 

(iii) Of the correct way(s) to clean personal protective 
equipment and to protect themselves when handling such 
equipment. 

(i) The handler employer shall assure that handlers have 
a clean place(s) away from pesticide storage and pesticide use 
areas where they may: 

(i) Store personal clothing not in use. 

(ii) Put on personal protective equipment at the start of 
any exposure period. 

(iii) Remove personal protective equipment at the end of 
any exposure period. 

(j) The handler employer shall not allow or direct any 
handler to wear home or to take home personal protective 
equipment contaminated with pesticides. 

(7) Heat-related illness. When the use of personal protec- 
tive equipment is specified by the labeling of any pesticide 
for the handling activity, the handler employer shall assure 
that no handler is allowed or directed to perform the handling 
activity unless appropriate measures are taken, if necessary, 
to prevent heat-related illness. 

Note: Additional requirements in WAC 296-307-097, Outdoor 


heat exposure, may apply between May Ist and September 
30th of each year. See Part G-1. 


PART G-1 


NEW SECTION 
WAC 296-307-097 Outdoor heat exposure. 


NEW SECTION 


WAC 296-307-09710 Scope and purpose. (1) WAC 
296-307-097 through 296-307-09760 applies to all employ- 
ers with employees performing work in an outdoor environ- 
ment. 

(2) The requirements of WAC 296-307-097 through 
296-307-09760 apply to outdoor work environments from 
May 1 through September 30, annually, only when employ- 
ees are exposed to outdoor heat at or above an applicable 
temperature listed in Table 1. 
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Table 1 

To determine which temperature applies to each work- 
site, select the temperature associated with the general type of 
clothing or personal protective equipment (PPE) each 
employee is required to wear. 


Outdoor Temperature Action Levels 


All other clothing 89° 


Double-layer woven clothes including coveralls, 77° 
jackets and sweatshirts 


Nonbreathing clothes including vapor barrier 529 
clothing or PPE such as chemical resistant suits 


Note: There is no requirement to maintain temperature records. 
The temperatures in Table 1 were developed based on 
Washington state data and are not applicable to other states. 


(3) WAC 296-307-097 through 296-307-09760 does not 
apply to incidental exposure which exists when an employee 
is not required to perform a work activity outdoors for more 
than fifteen minutes in any sixty-minute period. This excep- 
tion may be applied every hour during the work shift. 

(4) WAC 296-307-097 through 296-307-09760 supple- 
ment all industry-specific standards with related require- 
ments. Where the requirements under these sections provide 
more specific or greater protection than the industry-specific 
standards, the employer shall comply with the requirements 
under these sections. Additional related requirements are 
found in chapter 296-305 WAC, Safety standards for fire 
fighters and chapter 296-307 WAC, Safety standards for agri- 
culture. 


NEW SECTION 


WAC 296-307-09720 Definitions. (1) Acclimatization 
means the body's temporary adaptation to work in heat that 
occurs as a person is exposed to it over time. 

(2) Double-layer woven clothing means clothing worn 
in two layers allowing air to reach the skin. For example, cov- 
eralls worn on top of regular work clothes. 

(3) Drinking water means potable water that is suitable 
to drink. Drinking water packaged as a consumer product and 
electrolyte-replenishing beverages (i.e., sports drinks) that do 
not contain caffeine are acceptable. 

(4) Engineering controls means the use of devices to 
reduce exposure and aid cooling (i.e., air conditioning). 

(5) Environmental factors for heat-related illness 
means working conditions that increase susceptibility for 
heat-related illness such as air temperature, relative humidity, 
radiant heat from the sun and other sources, conductive heat 
sources such as the ground, air movement, workload (i.e., 
heavy, medium, or low) and duration, and personal protective 
equipment worn by employees. Measurement of environ- 
mental factors is not required by WAC 296-307-097. 

(6) Heat-related illness means a medical condition 
resulting from the body's inability to cope with a particular 
heat load, and includes, but is not limited to, heat cramps, 
heat rash, heat exhaustion, fainting, and heat stroke. 

(7) Outdoor environment means an environment where 
work activities are conducted outside. Work environments 
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such as inside vehicle cabs, sheds, and tents or other struc- 
tures may be considered an outdoor environment if the envi- 
ronmental factors affecting temperature are not managed by 
engineering controls. Construction activity is considered to 
be work in an indoor environment when performed inside a 
structure after the outside walls and roof are erected. 

(8) Vapor barrier clothing means clothing that signifi- 
cantly inhibits or completely prevents sweat produced by the 
body from evaporating into the outside air. Such clothing 
includes encapsulating suits, various forms of chemical resis- 
tant suits used for PPE, and other forms of nonbreathing 
clothing. 


NEW SECTION 


WAC 296-307-09730 Employer and employee 
responsibility. (1) Employers of employees exposed at or 
above temperatures listed in WAC 296-307-09710(2) Table 1 
must: 

(a) Address their outdoor heat exposure safety program 
in their written accident prevention program (APP); and 

(b) Encourage employees to frequently consume water 
or other acceptable beverages to ensure hydration. 

(2) Employees are responsible for monitoring their own 
personal factors for heat-related illness including consump- 
tion of water or other acceptable beverages to ensure hydra- 
tion. 


NEW SECTION 


WAC 296-307-09740 Drinking water. (1) Keeping 
workers hydrated in a hot outdoor environment requires that 
more water be provided than at other times of the year. Fed- 
eral OSHA and research indicate that employers should be 
prepared to supply at least one quart of drinking water per 
employee per hour. When employee exposure is at or above 
an applicable temperature listed in WAC 296-307-09710(2) 
Table 1: 

(a) Employers must ensure that a sufficient quantity of 
drinking water is readily accessible to employees at all times; 
and 

(b) Employers must ensure that all employees have the 
opportunity to drink at least one quart of drinking water per 
hour. 

(2) Employers are not required to supply the entire quan- 
tity of drinking water needed to be supplied for all employees 
on a full shift at the beginning of the shift. Employers may 
begin the shift with smaller quantities of drinking water if 
effective procedures are established for replenishment during 
the shift. 


NEW SECTION 


WAC 296-307-09750 Responding to signs and symp- 
toms of heat-related illness. (1) Employees showing signs 
or demonstrating symptoms of heat-related illness must be 
relieved from duty and provided with a sufficient means to 
reduce body temperature. 

(2) Employees showing signs or demonstrating symp- 
toms of heat-related illness must be monitored to determine 
whether medical attention is necessary. 
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NEW SECTION 


WAC 296-307-09760 Information and training. All 
training must be provided to employees and supervisors, in a 
language the employee or supervisor understands, prior to 
outdoor work which exceeds a temperature listed in WAC 
296-307-09710(2) Table 1, and at least annually thereafter. 

(1) Employee training. Training on the following topics 
must be provided to all employees who may be exposed to 
outdoor heat at or above the temperatures listed in WAC 296- 
307-09710(2) Table 1: 

(a) The environmental factors that contribute to the risk 
of heat-related illness; 

(b) General awareness of personal factors that may 
increase susceptibility to heat-related illness including, but 
not limited to, an individual's age, degree of acclimatization, 
medical conditions, drinking water consumption, alcohol use, 
caffeine use, nicotine use, and use of medications that affect 
the body's responses to heat. This information is for the 
employee's personal use; 

(c) The importance of removing heat-retaining personal 
protective equipment such as nonbreathable chemical resis- 
tant clothing during all breaks; 

(d) The importance of frequent consumption of small 
quantities of drinking water or other acceptable beverages; 

(e) The importance of acclimatization; 

(f) The different types of heat-related illness, the com- 
mon signs and symptoms of heat-related illness; and 

(g) The importance of immediately reporting signs or 
symptoms of heat-related illness in either themselves or in 
co-workers to the person in charge and the procedures the 
employee must follow including appropriate emergency 
response procedures. 

(2) Supervisor training. Prior to supervising employees 
working in outdoor environments with heat exposure at or 
above the temperature levels listed in WAC 296-307- 
09710(2) Table 1, supervisors must have training on the fol- 
lowing topics: 

(a) The information required to be provided to employ- 
ees listed in subsection (1) of this section; 

(b) The procedures the supervisor must follow to imple- 
ment the applicable provisions of WAC 296-307-097 through 
296-307-09760; 

(c) The procedures the supervisor must follow if an 
employee exhibits signs or symptoms consistent with possi- 
ble heat-related illness, including appropriate emergency 
response procedures; and 

(d) Procedures for moving or transporting an 
employee(s) to a place where the employee(s) can be reached 
by an emergency medical service provider, if necessary. 
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